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Abt. I.— the legislation op JUSTINIAN. 

TTTE at first intended to place at the head of this article as 
a title, the expression Corpus Juris Civilis. Upon 
reflection^ however, we have chosen the present heading, as 
expressing more accurately the topic to which we are about to 
invite attention. The expression Carpus Juris Civilis was 
not employed by the compilers of that collection of the Boman 
law made by Justinian in the sixth century of our era. It 
arose simply by accident in the seventeenth century. Diony- 
sius Qothofredus first employed the phrase in the year 1604, 
'in his second collected edition, for the entire complex of the 
legislation of Justinian. Up to this period the "Digest," 
"Codex," "Institutes," and " Novelise," were cited separately, 
and as substantive or distinct works. From the time of Qotho- 
fredus the term Corpus Juris Civilis has been unanimously 
received by civilians, and has been employed to distinguish the 
coUeclion of the civil law made by order of Justinian, from the 
" Decretum Gratiani," " Decretales Gregorii IX.," and the 
other Papal collections which have been known under the 
title of " Corpus Juris Canonici." There is included in the 
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2 Legislation of Justinian* 

" Corpus Juris Civilis " or— as it is sometimes simply called — 
in the "Corpus Juris," the four books of the "Institutes," 
the 50 books of the " Pandectae," the 12 books of the "Codex," 
and the 168 "Novellae." Such are the constituent parts of the 
legislation of the Emperor Justinian. Gibbon says, " The vain 
titles of the victories of Justinian are crumbled into dust ; 
but the name of the legislator is inscribed on ^ fair and 
everlasting monument."* The same great writer correctly 
adds : — " The public reason of the Romans has been silently or 
studiously transfused into the domestic institutions of Europe, 
and the laws of Justinian still command the respect or obedience 
of independent nations." What was true when Gibbon wrote 
is emphatically true now, for since his time we have discovered 
that our own jurisprudential system, not only in its principles, 
but in the common law of the realm, stands in much closer 
relation to the Roman law than our jurists were formerly 
disposed to admit. 

Rightly to comprehend the legislation of Justinian, it is 
necessary to take a brief review of the sources of the Roman 
law before his time. Previous to the reign of Justinian, who 
flourished A.D. 527, there were two distinct elementary sources 
of the law. These were technically called Jura and hffes. 
The term jura was applied to the writing of the jurists ; whilst 
that of leges was applied to the imperial constitutions. More- 
over, what was known as the " Citation Law " of Valen- 
tinian III. had been in operation for 100 years. The Roman 
judge was not obliged to regard the writings and opinions 
of all the Roman jurists, but only those of the five great masters 
of the law, whose names are so familiar to every civilian. 
Yalentinian established, as it were, a collegium, or commission^ 
of the great deceased jurists, who were to utter their solemn 
opinions, not from the ghostly shades of the under world, 
but by means of their authentic writings. The five great 
jurista selected were, Gaius, jEmilius Papinianus, Julius 
Paulus, Domitius Uipianus, and Herennius Modestinus* If 
* Gibbon, cap. 44. 
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upon any point these jurists differed, the majority were to 
decide. If one authority were silent, and the remaining four 
were equally divided, or if three authorities were silent, and 
the remaining two were divided, in both these cases the opinion 
that Fapinianus defended prevailed. If Papinianus were 
silent, and the authorities were equally divided, it was left 
with the judge to choose which opinion he pleased. Such was 
the rule in regard to jura. In regard to the legesy three 
celebrated collections had been made before the time of Jus- 
tinian. These were termed the ^' Codex Gregorianus," the 
" Godex Hermogenianus," and the ^^ Codex Theodosianus." 
In addition to these codices, there were a number of scattered 
laws, made by the Boman Emperors, called ^' Novellas," which 
the lawyers were also obliged to respect. 

The Emperor Justinian, a man, to say the least, of excellent 
intention, and not without a certain spice of courage indicative 
of mind, resolved to make "a complete reform in the Eoman 
law, by bringing the leges and jura into one grand collection. 
His uncle Justin had appointed him as co-regent with him- 
self in the empire, on the first day of April, a.d. 527; 
and on the first day of August, of the same year, having 
attained the forty-fifth year of his age, and upon the death of 
Ms unde Justin, he came into the sole possession of the 
(jovemment. Justinian was favoured with a long period in 
which to carry out his magnificent designs; having reigned 
alone from the day we have mentioned, a.d. 627, until his 
death, which took place in the year 565. 

This Emperor was fortunate in the men by whom he was 
Burrounded. Belisarius, his great general, conquered Africa ; 
and Italy was subdued and again united to the empire. It 
must, however, be remembered that whilst the credit of this 
great legal reform is placed to the account of Justinian, the 
prmcipal actor in the matter was Tribonianus. This man 
possessed great influence in the internal afiairs of the empire, 
as well as in the court, as quaestor. His life, however, like 
that of most men, was not undisturbed ; for in the year 531, 
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4 Legislation of Justinian. 

in consequence of a popular tumult^ he was superseded. He 
did not remain long in obscurity; but soon regained his former 
position and dignity, which he retained till the period of his 
death, in the year 545. Tribonianus possessed, for his dme, 
unusual culture, combined with a supple pliant character, and 
was entirely devoted to the interests of his master. He was 
the very soul of the new legislation. Not that he is to be 
identified with the Boman law, as if it had sprung into existence 
by his creative act. This is a ridiculous mistake no longer 
made by any real jurist who understands the subject, though 
often fallen into by superficial writers. That Tribonianus was 
the mainspring of the mcwement does not admit of a doubt. 
There are, indeed, traces of his mind and of his knowledge 
of the law apparent in the " Novell® " of Justinian, up to the 
very period of the jurist's death. 

It is also stated that the Empress herself took an active part 
in this great legislaitive reform. Procopius informs us — not in 
his court history, but in his private history of the time — ^that 
the influence of the Empress Theodora was constantly exerted 
during the period of this marvellous codification of Justinian. 

It was not many months after Justinian was seated on the 
throne of his uncle before he made the first step in his legis- 
lative course by appointing a commission, on February 13, 
A.D. 528, to consolidate the law by the formation of a new 
code. In this ordinance the Emperor manifested a certain 
degree of weakness, for ten men were appointed after the 
manner of the Decemvirs; and the code was arranged in 
twelve books, to resemble the laws of the Twelve Tables. This 
commission accomplished its work so rapidly that on April 7, 
529, the new code was published under the title of " Codex 
Justinianus." 

In the constiiutio entitled " Haec quae Necess," to be found at 
the commencement of our present *^ Codex," Justinian indicates 
the sources from whence the materials for his code were col- 
lected : — " in tribus veteribus codicibus, vel in quibus novellae 
constitutiones receptee sunt." 
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By this new code, the ^' Codices Gregoriauiis/' Henno- 
genianus, and TheodosianilB were superseded. It was decreed 
that no judge was in the future to refer to these, nor to the 
^^ Novelise Constitutiones," which had been received as scat- 
tered laws from the time of Theodosius, to the reign of 
Justinian. The three codes just mentioned were comple- 
mentary to each other, forming one compendious legal system ; 
but the code of Justinian did not attach to these as a supple- 
mentary work, but contained completely in itself all the 
Imperial constitutions to be retained in use, and that from all 
sources. 

In the following year Justinian advanced to his second great 
work ; namely, the collection of the ^^ Jura." Instead of direct- 
ing a consultation to be made of the writings of the five great 
jurists, as had been ordfuned by Valentinian III., and a decision 
by a mere mechanical majority, the Emperor ordered that a 
collection should be made from the entire writings of the 
classical jurists. None were to be passed over ; all were to be 
used. All were to be diligently conned, and their opinions' 
carefully weighed. A mere numerical majority was no longer 
to be decisive, but a principle of internal interpretation was 
to be employed. 

On December 15, a.d. 530, a commission of sixteen men 
was appointed, under the direction of Tribonian, to accom- 
plish this opus desperatunij as Justinian calls it. It was 
expected of this commission, that it should finish its task in ten 
years. Their work, now known as the ^' Digest," was completed 
in three. The rapidity with which this great undertaking was 
completed is much to be regretted ; for, if the period allotted 
had been diligently spent, the work might have been vastly 
better performed. On December 16, a.d. 533, the collec- 
tion of " Jura " was published, under the title of *^ Digesta," 
or " Pandectae." The distinction between these two terms is 
the following :— the term ^^Pandectae" was expressive of the 
entire treasure of the " Jura ;" whilst that of " Digesta" was 
employed to denote a comprehensive collection made from the 
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writingg of the Roman jurists, and had been, as we know, 
employed before. It is a remarkable fact that the " Pandeotae," 
or "Digesta" of Justinian was composed from extracts taken 
from more than 2,000 books, and contains the legal opinions 
of at least 39 principal jurists. That such is the case we learn 
from Justinian himself, in what is denominated the " Consti- 
tutio Taiita," at the commencement of this great work. The 
form of the Pandectae, as must be known to all who read this 
article, is that of extracts made from these numerous juridical 
writings, and placed under appropriate titles. 

It is not a mere abstract of the writer's opinions that is given, 
but the very words of the jurist himself, with the rubric or title 
under which he wrote. An example or two will illustrate 
this :— « Julianus, Libro II;, ad Urseium Ferocem."* " Ulpia- 
nus, Libro XIV., ad Edictum."t "Papinianus, Libro XI., Res- 
ponsorum."t So that when we cast a glance at the ** Pandects " 
we find the opinions of the jurists expressed in their own 
words. Justinian, in referring to the « Codex " says :— « Pias 
igitur constitutiones jam antea duodecim oontrahentes, Oodi- 
cem nostras pietates cognominem composuimus." In giving 
an account of the ^^ Pandect®," he is even more detailed vid 
explicit, and says : — 

"Nunc vero omnium veterum juris conditorum coUigentes 
sententias e multitudine librorum, qui erant circiter duo millia, 
numerum autem versum habebant tricies centena milliay in mo- 
deratum et perspicuum collegimus compendium. Quinquaginta 
itaque nunc fecimus lihros e superioribus coUigentes utilia, et omnes 
ambiguitates resecantes, et nihil adhuc dissidens relinquentes. Quem 
librum Digesta sive Pandecten appellavimus, turn quod legum con- 
tineat disputationes, ac decisiones tum ex eo, quod omnia in unum 
coUecta recipiat, banc ipsi ponentes appellationem ; non ultra centum 
quinquaginta versuum millia ipsi dantes, et in septem ilium 



* L. 69, solut. mat. (24, 3.) 

t L. 28, Mandati vel contra. (17, 1.) 

X L. 1, de pig. et hyp. (20. 1.) 
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digerentes tractatas, idque non tamere, verum numeromm nftturam 
et concentmn spectantes.''* 

It mufit^ however^ be observed that when the Emperor says 
out of more than 2,000 lUnriy we are not to understand distinct 
works^ but simply principal divisions of works. JulianuSj for 
example^ had 90 '* libri digestorum " in one work containing 
a digest of the law. Only a twentieth part of these libri was 
incorporated into the '^Pandects," for we find that out of 
3,000,000 lines, 150,000 were used, which is in the ratio of 
20 to 1. The " Digesta," which was published on December 1 6, 
A.D. 533, contains extracts from the jurists as far back as 
Q. Mucius Scasvola, who was consul, 659 F.U.G, till the age of 
Hermogenianus and Arcadius Charisius, two jurists who lived 
in the time of Constantine, when what is termed the scientific 
period of Boman jurisprudence had entirely declined. 

During the last yearns labour of the commission appointed for 
consolidating the " Jura " above referred to, it was found that 
notwithstanding the great condensation which had been made in 
the "PandectsB," it was still, by its extent, a work unsuitedfor 
elementary instruction. In consequence of this, at the begin- 
ning of the year a.i> 533., whilst the commission was actively 
engaged on the " Digesta," a new one was appointed to com- 
pile a text-book for students of the law, to be used instead of the 
"Institutes" of Gaius, which had become, in consequence of 
the prevalence of Christianity, and from other reasons, inappro- 
priate and antiquated. This new commission consisted of two 
professors of the law, Theophilus, professor in . the law school 
of Constantinople, and Dorotheus, a professor from that of 
Berytus. Over these Tribonian was appointed as a nominal 
head. In relation to these appointments, and the work to be 
done, Justinian^ with something of magniloquence^ says : — 

'^ Camque hoc Deo propitio peractom est, Triboniano, viro magni- 
fieo magistro, et exqurostore sacri palatii nostri, nee non Theophilo 
et Doretheo, viris illustribus, aatecesBoribas nostrls .... convo- 

* ConstitutioTanta. §1. 
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QBstlB, specialiter mandavimus ut nostra auctoritate nostrisque 
saasionibas Institutiones componerent^ ut liceat vobis prima leguxn 
eunabula non ab antiquis fabulis discere, sed ab imperiali splendore 
appetere ; et tarn aures quam animae vestrae nihil inutile nihilque 
perperam positum, sed quod in ipsis rerum obtinet argumentis 
accipiant." * 

The ^* Institutes " of Gains and of Florentinus furnished the 
form and basis for the new institutional treatise of Justinian. 
The work, however, was not long on the anviL This legal 
compendium was so quickly composed that by the end of the 
same year it was completed, and was published by authority 
on November 21, a.d. 633. 

Although the "Institutes" of Justinian was composed on the 
pattern of the work by Gains, and, like that work, intended 
as a text-book for law students, it differed from it in one 
main particular. It was not a mere text-book. The work of 
Gains was the product of a learned man ; but it possessed no 
pubUc authority. It had not impressed upon it the imprimatur 
of the Antonines. Gains himseK, though a most learned and 
impartial jurist, seems not to have possessed any public office, 
authority, or status. The work of Justinian was not, we 
repeat, a mere text-book, but was published as a public 
constitution of the Emperor, and forms a substantive part of his 
legislation. In a word, whilst it was a book for the schools, it 
was a law for the empire. The Emperor himseK speaks of the 
" Institutes " as an integral part of his legislation. 

Thus, in these three works, the " Codex," the " Pandectas 
sive Digesta," and the "Institutiones" (the two former contain- 
ing the "Leges" and the "Jura"), the great legislative reform of 
Justinian was completed. The " Pandectse " and the " Insti- 
tutiones" came into legal operation on December 30 of the 
same year (a.d. 533). 

During the period that the commission was employed upon 
the compilation of the " Pandecta3," application was made to 
the Emperor for his formal decision on many points still in 

* Procem. Ins. § 3, 
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dispute between the Boman jurista. These points were 

promptly decided by Justinian at different intervak during 

the years 529 and 530^ and are now known as the " Quinqua- 

ginta Decisiones." These dedsions appear to have been 

published as a *' Liber L. Constitutionum."* After this work 

was published it is obvious that a new edition of the '^ Codex ^ 

was rendered necessary^ and this followed without delay. These 

'^ Quinquaginta Dedsiones" were incorporated into the old 

Edition of the ^^ Codex/' and on November 17> a.d. 534^ the 

publication of the **Repetita Praelectio" of the "Codex'' 

took place. This " Codex Novus," however^ did not come into 

legal operation till December 29 of the same year^ on which 

day the old *' Codex " of April 16, a,d. 529, and the "Quin- 

quaginta Decisiones," were superseded. This new code is 

known as the ^^ Codex Justinianus repetitae praBlectionis." 

In it the old plan was retained, but the work was revised, and 

the necessary interpolations and emendations were completed. 

Of the first code, or, as it is denominated, the " Codex Vetus," 

we possess no copy. It was forbidden to refer to this — ^not a 

i^Qgle MS. of it is known to exist — and the work is entirely 

lost. It was at the close of the year a.d. 534, that our present 

" Corpus Juris Civilis " was completed. 

Legislation, however, did not stop here. After these pub- 
lications the Emperor lived upwards of 30 years; and so 
intoxicated does he seem to have been with the love of legisla- 
tion, that, without any delay, a number of "Novell© Leges," as 
they are called, making great changes in the law, were intro- 
duced. These are what are now known as the " Novels." It was 
the intention of Justinian to have made a collection of these 
" Novellae " when they were completed, and to have presented 
them in an official form. This he did not live to carry into 
effect. No official collection was ever made, and the " Novels " 
have reached to our time in the form of three private collections. 
These "Novellas " constitute the fourth and last part of the Jus- 

* Sheurl's Instit. p. 30, note. Savigny, Gisch. des R. R. in Mit., A. II 
8. 462, No. 241. 
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tinian legislation. It is a singular f act^ indicative of the strongly 
le^slative bias of the Emperor^ that whilst the ^' Codex Bepeti- 
tus,'* or *' Novus," was published on the last of December, 534, 
the first '* NoT^Uie" appeared on January 1, 535« the very next 
day. Upwards of one hundred and sixty of these ''Noyell»" exist, 
the most important ones having been published between the 
years a.d. 535 and 539. It was during this period that 
Tribonian was usually at the side of the Emperor, and in 
these ^'Novels " it may be plainly discerned that a great man ii 
in the background. We comprise, then, in the complete body 
of the Justinian legislation, the ^^Codex," the ^^Pandectte," the 
^' Institutes," and the ^^Novellss." In regard to the language of 
this wonderful legal collection, it may be observed that the 
" Novell» " are entirely in the Greek tongue, the other 
portions of the ^' Corpus Juris'/' in Latin, with the exception 
of Tit. I. Bk. 27, "De Excusionibus," which consists of 
extracts from Modestinus, also in Greek. These are the only 
Greek extracts in the '^Digesta." 

It should be remembered that the " Corpus Juris Civilis " 
contains the later law of the Soman Empire, and that other 
sources must be consulted in order to gain an acquaintance 
with the earlier laws of Some. Moreover, it must be borne in 
mind that the ^'Digestas" is preeminently a practical work. 

A brief chronological summary will enable the reader to 
remember more readily the dates of this remarkable legislative 
reform. It appears, then, that on February 13, A.D. 528, that 
patent which is denominated the '^ Constitutio Imo quae Neces- 
saria," was published. It is in this ^^ Constitutio "that we find 
the instructions which were given to guide the legislative 
commission convened for the vetus ^' Codex." It is found imme- 
diately before the present ^^ Codex," and bears the following 
address: — ^^Imperator Justinianus Augustus, ad senatum urbis 
Constantinopolitann." Again on April 7, a.p. 529, upon 
the publicationof the first '^ Codex," the Emperor pr(»nul- 
gated the " Constitutio summa Republicae." This is the 
patent of publication for the ^^ Codex," and is addressed as 
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follows: — ^'Imperator Justinianus, Pius^ Felix^ inclytus, 
victor ac triumphator, aemper Augustus^ Mennte^ prsfecto 
prsetorio^ exprcefeeto hujus alms urbis Constantmopolitanfe 
ac patricio." 

A most important couttitation was published on December 
15^ A.D. 53O4 namelyjthe ^ Constitutio Deo aactore/' which is 
the imperial ordinance by which the commission was appointed 
for the ^^ Opus Pandectarum." It contains, among other things, 
the rules by which the commission was to be guided in this con- 
solidating of the " Jura." This " Constitutio " will be found in 
two places, namely, before the ** Pandects," and as the *^ Con- 
stitutio I.," " de vetere jure enucleando, etc.," in the *^ Codex/' 
Book I., title 17. In both places the title is the same, and runs 
as follows : — ^* Imperator Csesar Flavins Justinianus, pius, felix, 
inclytus, victor ac triumphator, semper Augustus, Tribonio 
quuBstori suo salutem." 

On November 21, a.d. 533, Justinian published the 
" Institates." On this occasion there was no special patent or 
constitution; but Aprocemium instHuttonibus, This prooBmium 
is found immediately before the ^^ Institutes," with the date, 
from which it may be seen that it was scarcely a month before 
the publication of the ^' Pandects." 

When the " Pandects " were published in the following 
month, December 16, a.d. 533, no less than three patents 
appeared at the same time. One, in Greek, commences as 
follows : — " AlStoiicev rifuv 6 8coc." The Latin patent is not 
a translation of the Greek, but they are essentially alike. 
This Latin patent is known, as we have already mentioned, 
as the ^' Constitutio Tanta,"and is addressed — ^^ magno Senatui 
populoque, et universis orbis nostri civitatibus." 

The third patent is known as the '^ Constitutio omnem 
reipublicfe nostras Sanctionem," and was intended for the legal 
faculty at Bome, Constantinople, and Berytus. This contains 
the new plan of instruction appointed to be pursued in the law 
schools, and, after communicating very fully the style and titles 
of the Emperor, is addressed as follows: — ^^ TheophUo, Dore- 
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theo^ TUeodoro^ Isidoro^ et Anatolio^ et Thallelaeo^ et Gratino 
viris illijstribas, antecessoribus^ et Salminio, viro disertissimo 
antecesspri salutem." The three patents we have been 
describing are to be found immediately before the "Pan- 
dects/' 

Lastly, so far as these patents are concerned^ it may be 
observed that on November 26j a.i>. 534^ Justinian pub- 
lished the " Constitutio Cordi." In this is announced the 
publication of the " Oodex Repetitus," or the second " Codex '* 
of Justinian as now possessed by us. This " Codex Novus/ 
as it is sometimes called^ did not come into operation till 
December 30, a.d. 534^ but the date of publication was the 
16th of the previous month. This constitution, which is com- 
paratively a brief one, may be found immediately before our 
present " Codex." 

Of the several parts of the " Corpus Juris Civilis " by far the 
most important is the " Pandectae." The scope, however, of 
this article will only allow of a brief review of this great work. 
With the exception of the Sacred Scriptures, no volume has so 
engaged the attention of mankind as this. For nearly fifteen 
hundred years men have carefully studied its wondrous contents, 
and its study shed more than a gleam of brightness in what we 
denominate the dark ages. The great men who then directed 
their minds to the elucidation of the precepts and principles of 
this work shine forth even now as the brightest stars in that 
period. This is the work that has influenced every age, and 
almost every nation, of this Western world. It has moulded 
almost every judicial system, and now commands the close 
study of some of the finest minds of our time. It was the 
intention and wish of Justinian to extract from the entire 
treasury of the Soman jurists all that was of sterling practi- 
cal value. Thirty-nine of these principal jurists are quoted in 
the ^' Pandects," and a rich Mosaic, so to speak, is made from 
their writings. There are a number of rubrics, and under these 
are placed extracts taken from Papinianus, Ulpianus, Paulus, 
and others. A perfect analysis of the contributions of these . 
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distiDgoIshed men is exceedingly interesting, but our space will 
not permit it to be transferred to this page. We may, how- 
ever, mention thus much: foremost among the contributors 
to the ^^ Pandects" is Massurius Sabinus, of the school of 
Gapito. He gave his name to one of the great schools of the 
Soman law, and Gains mentions him as the founder of this 
school. '^ Sabinus quidem et Cassius ceterique nostri pnecep- 
tores." * Sabinus lived in great necessity, but, by the 
force of his genius, when he was fifty years of age raised 
himself to the equestrian rank, and, under Tiberius, appears to 
have held the jus respondendi. His principal work was the 
'^ Libri tres Juris Civilis," which was a short abridgment of the 
law. Pomponius, Ulpianus, and Paul us wrote numerous works 
m the nature of commentary ^* ad Sabinum." There are no 
actual extracts from the writings of Sabinus in the *^ Pan- 
dects," but his doctxdnes are referred to and illustrated a vast 
number of times, Sempronius Proculus,! who gave the name 
of Proculeian to the school of Labeo, is quoted 37 times in 
the " Pandects," and is frequently mentioned by later jurists. 

Priscus Javolenus, who was a Sabinian, was a very acute 
jurist, and we find no less than 206 extracts from his writings 
in the ^^ Pandects." Pliny says of him that he had periodical 
fits of insanity — ^^ Est omnino Priscus dubiaB sanitatis." X If 
Pliny refers to the same person, it is certain that what has been 
conjectured to have been only absence of mind, did not affect 
the profundity of the views of this jurist, or diminish the 
acateness of his understanding. 

P. Juventius Celsus^-Oelsus^Zm* — ^was a renowned jurist : 
he was also noted for the rudeness of his replies ; lience, a rude 
answer came to be called responsio Celsina. The expressions 
qumstio domitiana and responsio Celsina were used as synony- 
nious with a foolish question and a rude answer. There 
are 142 extracts from this jurist in the " Digest." As one of 

♦ Gaius, I., s. 196. IL, s. 15. 
t L. 47, d. leg. (11. 31.) 
J Plin. epis. VI., 15. 
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the most distingaished lawyers^ lie Ib characterised alike by 
•precision of expression and depth of thought. 

NeratiuB Priscus lived under Trajan^ and was so highly 
esteemed by him^ that the Emperor is represented to have 
uttered expressions giving rise to the supposition that he 
intended him for his successor in the empire. He treats legal 
questions with the greatest ability. There are only 64 extracts 
from his works in the '^ Pandects." These extracts are re- 
garded as the very pearls of the ^' Digest," and the civilian 
is more than pleased when he alights upon an extract from 
Neratius. This distinguished man belonged to the Proculeian 
school. 

Salvius Jullanus flourished under Hadrian and subse- 
quent emperors. His great work was the new edition of the 
'' Praetorian Edict." This work obtained such authority in 
the Boman Forum, that ^^ Diocletianus et Maximianus Im- 
peratores illud Jus Perpetumn adpellare non dubitent."* 
But this was not his only work. Julianus also composed a 
great systematic work on the civil law. There are 458 extracts 
from this writer in the " Pandects," for the most part taken 
from the last-mentioned work. Julianus was possessed of an 
acute mind, and was the author of many striking and original 
views. He was made Praetor, was twice Consul, and Prsefec- 
tus Urbi. 

Sextus Pomponius was a younger contemporary of Julianus. 
There are 585 extracts from his writings in the '' Pandects." 
The " Lex de Origine Juris " so often quoted, and so valuable 
as a compendium of Boman legal history, is taken from his 
" Libro Singulari Euchiridii." He wrote several other works. 

Gains was a contemporary of Pomponius, but lived subse- 
quently to Julianus. We might, if this were the proper occa- 
sion, enlarge much in regard to this great teacher of the law. 
When he lived is still disputed. Hugo, a great authority on 
the history of the Boman law, was of opinion that he was a con- 
tismporary of Ulpian and Paulus, and that he flourished under 

* Eutropius, 8, 9. 
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Severus^ a.d. 198^ and his son CaraoaDa* So that at the time 
of Antoninus Pius^ A.D. 161, he was probably not bom. It is 
now held that this conjecture cannot be admitted. Gains often 
mentions Hadrian in his ^' Institutes/' and always, except in two 
passages, with the appellation of divum, in which two passages 
he merely refers to $enatus^on$uUa made ^^ex auctoritate 
Hadriimi." The general opinion now entertained, an opinion 
that was formerly ignored is, that Gains was bom under 
Hadrian, and that he flourished and wrote under Antoninus 
Pius, and his immediate successors. 

Another riddle unsolved in connection with Gains is that 
whilst he belonged to the most distinguished of the Boman 
jurists, he is never mentioned by any later lawyer. It is the 
more remarkable as a number of inferior men are often referred 
to, and extensive quotations given from their writings. Was it 
that Guius was not his principal name — ^that it was only his 
cognomen — and that he is quoted under some other name? 
Was it because he was a provincial jurist, and did not live in 
Rome — ^that he had not ihejue re^poncfenrfi— that he was not to 
be classed with those " quibus permissum est jura condere ? " 
Would it have been a breach of etiquette with the Koman 
lawyers to have quoted the " sententisB et opiniones " of one 
whom they regarded only as a writer of text-books, or as a 
private, teacher of the law, and not as an authorised expounder 
of its doctrines ? These are the only conjectures we can make. 
There are 535 extracts from the writings of Gains in the 
"Pandects." It is remarkable that among his manifold 
writing we find no responsa^ no questiones ; whilst, on the other 
hand, we have a book from him entitled " De Casibus," in 
which remarkable legal cases are collected, none of which 
appear to have been decided by himself, and some are mani- 
festly feigned. This serves to confirm the view that he did 
not possess the jus respondendiy and to support the conjecture 
that he was probably at the head of a private provincial school 
for the teaching of the law.* 

♦ 5tfc-**Puchta Inst.," Vol. I., p. 462, e/ seq. 



16 Legislation of Justinian. 

Sextus Csecilius Africanus has 131 extracts^ some of 
considerable lengthy in the ^^ Pandects/' and their difficulty has 
become proverbial. The expression Africani lex, is used 
as equivalent to difficilis. There is a commentary to '^ Afri- 
canus " by Cujaccius^ which is a masterly work. 

Claudius Satuminus deserves to be mentioned^ as there is 
only one extract given from his writings in the " Pandects." 
This is quoted in the " Lex 16 De Pasnis " (48, 19). It is 
interesting, as he gives the quatuor genera^ or heads, out of 
which punishment may arise. These are facta, dicta, scripta, 
and consilia. These " quatuor genera consideranda sunt sep- 
tum modis : causa, persona, loca, tempore, qualitate, quantitate, 
eventu." These modes are severally explained, and this consti- 
tutes the only extract from this writer found in the " Pandects." 

Caius Ulpius Marcellus, one of the most distinguished of 
Boman jurists, is quoted 169 times in the "Digesta*" He 
was a councillor of state imder Marcus Aurelius, a general in 
Britain in the time of Commodus, and was hated by this prince 
on account of his virtue and ability. 

Quintus Cervidius Scaevola is not to be confounded with the 
great republican jurist, Quintus Mucins Scaevola. This great 
man instructed in a knowledge of the law Septimus Severus, 
who became afterwards Emperor; and also the celebrated 
Papinian.* Papinian often mentions his instructor in terms of 
the highest I'espect and honour. Modestmus, the last of the 
great jurists, mentions Scaevola, Paulus, and Ulpianus, as 
the three greatest of the Koman jurists. His words are :t — 

*^ OvTtoc yap kol Kt/ojStSfOc 'SiKaifioXag koL IlauXo'S', fcat 
Aojufrtoc OvXiriavog bi Kopv^paio twv vofiiKiov, &C." 

He is said to have rendered considerable service to Marcus 
Aurelius by his various legal opinions.l In his ** Responsa,*' 
the facts of a case are statedj^ and the decision or solution 
given, in the fewest possible words, and generally without the 

* Spartian. Carac. 8. 

t L. 13, s. 2, "De Excusat" (27, 1). 

X Capitol Marc. 11. Spartia. Carse. 8. 
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connecting links of reasoning. There are 307 extracts from 
the works of this lawyer in the " Pandects." 

^milins Papinianus^ as we have already said, was the pupil of 
Scasvola, and> if not the greatest, was at least on a level with 
the greatest of the Roman jurists. He was, in every respect, 
a noble and brilliant man. The excerpts from his writmgs 
form a large and important part of the Digest. There are, 
indeed, in this great work not less than 595 passages from his 
writings. He was not only remarkable for his acuteness in 
all legal questions, but especially for his manly character and 
noble conduct throughout the whole of his life. Succeeding 
emperors called him Pius, and no other jurist has obtained the 
same degree of reverence from posterity. He was for a long 
time active in the affairs of the State, and filled the high office 
of Prsefectus Prastorio. He is supposed to have accompanied the 
Emperor Severus, with whom he lived in the closest friendship, 
to Britain, and to have been present at the Emperor's death 
at York, a.d. 211. 

Severus committed his two sons, Geta and Caracall^ to 
Papinian's care. When Caracalla subsequently murdered his 
brother, and conceived a justification and defence necessary 
to be presented to the Senate and the people, he applied to 
Papinian for this purpose. Papinian repelled the application 
with the cutting reproof — ^* That it was easier to murder 
a brother, than to defend the guilty deed :" or, according to 
another account, with the reply — " That to accuse an innocent 
person who has been criminally slain, was to commit a second 
murder." Papinian and his son were both ordered to be 
executed by Caracalla ; and, to add insult to injury, and in open 
violation of the Roman law, he was slain with the axe instead 
of the sword. Ulpianus says — " Vita adimitur, ut puta si 
damnatur aliquis, ut gladio in eum animadvertatur ; sed ani- 
madverti gladio oportet, non securi, vel telo, vel fusti, vel 
laqueo, vel quo alio modo."* The constancy and virtue of 

♦ L. 8, § 1, " De PcEDis/' (48, 9.) 
VOL. XX. — NO. XXXIX. C 
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Papinian^ even to deaths add force and vitality to his own 
striking remark : — ^^ Quie facta laedunt pietatem^ existuna- 
tionem verecundiam nostram^ et^ ut generaliter dixerim^ contra 
bohos mores finnt^ nee iacere non posse credendum est."* 
It will be remembered that Valetitinian III» made Fapinian 
the president of the ** Collegium " for the celebrated " Citation 
Law." The law students of the third year, who were engaged 
in the study of his works, were called " Papinianist©," a 
name subsequently retained by Justinian for students of the 
same year. The feast also of the law students.bore his name. 

Tertullianus gives five extracts from his writings to the 
" Pandects." He is probably the same person as the celebrated 
patristic writer, Quintus Prisons Tertullianus. This is 
rendered probable by the fact that he lived at "the time, and 
Eusebius also, the ecclesiastical writer, speaks of Tertul- 
lianus as being well acquainted with the Roman law ; " ovS/>a 
Touc" 'Fdjfxaldjv v6fiov^ i^ic/tMj3(i)K0Ta." In the writings of the 
Fathers, there are also many legal expressions and allusions 
which confirm this opinion. 

In direct contrast with the last-named writer was the great 
jurist, Domitius Ulpianus, who was a bitter enemy of Chris- 
tianity, and the most violent opponent of the Church in his day. 
He was a Syrian by birth, having been born, as he himself in- 
forms us, in Phoenicia, and lauds the place of his nativity. He 
held the most prominent position in the State as Prsefectus Prse- 
torio, and was called amicus, and parens, by the Emperor. This 
is not the place for the details of this great man's life.t Suffice 
it to say, that he was slain by the Prastorian guards, a.d. 228> 
in the first year of the reign of the Emperor Alexander Severus, 
and before his very eyes. He is so copiously cited in the "Pan- 
dects," that, in regard to space alone, one-third of the " Digest'* 
consists of quotations from his works, whilst the number of ex- 
cerpts large and small, amount to no less than 2,462, or, accord- 

♦ L. 15 "De Cond. Inst." (28, 7.) Conradi " De Vita et Scriptia." 
Cervidii ScaBYolae, Leipzic, 1785. See also Puchta " Inst." Vol. I, p. 47, 
et sea, 

t L. 4, Cod. « De Locat.'» (4, 65.)L. 4 c. « De Cont. et Com. Slip." (8, 38.) 
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ing to the edition of the " Pandects " by the " Pratres Krie- 
gelil," to 2,457. He is indeed the author most frequently quoted 
in thej" Digest," and we find his name almost on every page. For 
style and expression he is far before Qttius. He is condensed 
and elegantly concise, and every word is well weighed. Lac- 
tantius, who calls him Domitius, inform us that he was a fearful 
persecutor of the Christians ; and there is now no doubt enter- 
tained but that he refers to Ulpianus. He was the contem- 
porary of Papinianus and Paulus, and the three constituted the 
most brilliant legal constellation of the Roman jurists. 

Julius Paulus was a friend of Ulpian, and his junior in 
years. He also was one of the most fruitful of the Roman 
legal writers, and the extracts from his works, found in the 
*^ Pandects," amount to no less a number than 2,083. 

There can be no doubt but that the three great contem- 
porary jurists exercised a powerfully stimulating influence upon 
each other. Since the discovery of the " Vaticana Frag- 
menta,'' it has been demonstrated that the writings of Paulus 
which have come to us through the " West Gothic Code," are 
sadly corrupt. Paulus was a profound and thoughtful jurist, 
but at times he is very obscure, and confides too much to the 
student. This obscurity has been so much felt, that one of the 
old Glossators] exclaims in his chagrin, " maledicite Pauli 1 " 
Three lines of Paulus often require as many pages of the 
modem jurist to explain. 

The last great writer that we need mention is Herennius 
Modestinus* He was trained as a jurist under Ulpian, and is 
mentioned by his master in his ^^ Commentary on the Edict." 
^^ Herennio Modestino studioso meo de Dalmatia consulenti re- 
BcripsL" * He was the youngest of the classical jurists, who 
constituted |the so-called "Collegium" established by Valen- 
tinian III. ; Gaius was the eldest. There are 346 extracts 
fromModestinus in the " Pandects," and it will be remembered 
that the only Greek excerpts found in the " Digest " are taken 

♦ L. 52, 8. 20, " De Furt." (47, 2.) 

c 2 
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from the writings of this distinguished lawyer. With Modesti- 
nus the illustrious race of the classical jurists closed. 

The above is a brief and imperfect sketch of the principal 
writers in the " Pandects ; " and it is given for the piirpose of 
making known the subject-matter of that important part of the 
legislation of Justinian, as well as to incite an interest in 
the work itself. In point of fact^ to the really legal mind, 
there is no work that was ever written on law so deeply 
interesting and instructive as the" " Pandects." Its contents 
have fascinated the finest minds for nearly 2,000 years, and will 
continue to do so whilst the science of law shall be studied. 
This work constitutes a mine of inexhaustible wealth — a foun- 
tain pure and perennial. 

But this article must close. For a clearer conception of 
this great work it is necessary to mention the divisions of 
the *'Pandect»" itself, the manuscripts which we possess, 
the editions which have been published at different intervals, 
and which possess a special critical value for the student. This 
must, however, be deferred for another occasion. Every student 
of law knows that our own great masters of jurisprudence, 
from Bracton lo the present time, have been largely indebted 
to the Boman jurist for the arrangement and elucidation of the 
legal principles they have discussed. There is little encourage- 
ment given to the study of pure jurisprudence in this country, 
as the writer of this article, in his review of Mr. Austen*s 
posthumous volumes on jurisprudence, has already in this 
Magazine pointed out. But the real lawyer will not be 
deterred from the study of the great masters of our science on 
that account. 

Next to the study of Theology, the study of Jurisprudence 
is that which will most engage the mind of the student, and 
reward him with unspeakable pleasure for his toil. It may not 
be the pathway to wealth and distinction in this country, but 
without doubt its study may be the best way for some to 
elevate our profession, and to benefit mankind. It is the 
nature of legal, like theological truth, sooner or later, to 
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influence the mind of the age and practically to control the 
condition of society. This is enough for us, as it clearly points 
oiit to the real lawyer the path of duty which, thank heaven, 
the illustrious predecessors in our noble profession have never 
been slow to pursue. 

The memory of a host of men whose ashes repose all around 
us, and whose counsel — and we had almost said friendship — we 
enjoy in their writings, starts up before us, and reminds us that 
it was by their toil, and study, and sacrifice, the foundations of 
liberty, of order, and of justice, were laid in this country. They 
seem to tell us that it is Only by pursuing their methpds 
and treading in their footsteps, that this priceless heritage can 
be handed to our posterity. 



Art. II.— HARRIS' PRINCIPIA PRIMA LEGUM. 

Principia Prima Legum : or. An Enunciation and Analysis of 
the Elementary Principles of Law in its Several Departments. 
By George Harris, Esq., F.S.A., of the Middle Temple, 
Barrister-at-Law, one of the Registrars of the Court of 
Bankruptcy, and Author of the " Life of Lord Chancellor 
Hardwicke," &c. Part I. London : Stevens & Sons. 

IITR. HARRIS has hit upon a very good idea ; and, judg- 
ing from iiie first instalment of his labours, we are 
inclined to think that he is likely to work it out with con.- 
siderable success. His plan is to state under formal propo- 
sitions certain elementary principles of law, and to illustrate 
these by extracts from text-writers, and especially by quota- 
tions from celebrated judgments delivered in the different 
• courts of this country. The work is intended to be a 
systematic analysis of the first principles of law, and is divided 
into the following parts:— I. Constitutional and General 
Law; IL Rights of Persons; IIL Property of Persons; 
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theo, TUeodoro^ Isidore^ et Anatolio^ et Thallelaeo^ et Cratino 
virls illilstribus^ antecessoribus^ et Salminio^ viro disertissimo 
antecesspri salutem." The three patents we have been 
describing are to be found immediately before the ^^Pan* 
dects." 

Lastly, so fax as these patents are concerned^ it may be 
observed that on November 26, a.d. 534, Justinian pub- 
lished the " Oonstitutio Cordi." In this is announced the 
publication of the " Oodex Repetitus," or the second " Oodex '* 
of Justinian as now possessed by us. This " Codex Novus,'* 
as it is sometimes called, did not come into operation till 
December 30, a.d. 534, but the date of publication was the 
16th of the previous month. This constitution, which is com- 
paratively a brief one, may be found immediately before our 
present " Codex." 

Of the several parts of the " Corpus Juris Civilis " by far the 
most important is the " Pandectae." The scope, however, of 
this article will only allow of a brief review of this great work. 
With the exception of the Sacred Scriptures, no volmne has so 
engaged the attention of mankind as this. For nearly fifteen 
hundred years men have carefully studied its wondrous contents, 
and its study shed more than a gleam of brightness in what we 
denominate the dark ages. The great men who then directed 
their minds to the elucidation of the precepts and principles of 
this work shine forth even now as the brightest stars in that 
period. This is the work that has influenced every age, and 
almost every nation, of this Western world. It has moulded 
almost every judicial system^ and now commands the close 
study of some of the finest minds of our time. It was the 
intention and wish of Justinian to extract from the entire 
treasury of the Roman jurists all that was of sterling practi- 
cal value. Thirty-nine of these principal jurists are quoted in 
the '^ Pandects," and a rich Mosaic, so to speak, is made from 
their writings. There are a number of rubrics, and under these 
are placed extracts taken from Papinianus, TJlpianus, Paulus, 
and others. A perfect analysis of the contributions of these . 
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distinguished men is exceedingly interesting, but our space will 
not permit it to be trioisferred to this page. We may, how- 
ever, mention thus much: foremost among the contributors 
to the '^ Pandects" is Massurius Sabinus, of the school of 
Gapito. He gave his name to one of the great schools of the 
Soman law, and Gains mentions him as the founder of this 
school. '^ Sabinus quidem et Cassius ceterique nostri prsBcep- 
tores." * Sabinus lived in great necessity, but, by the 
force of his genius, when he was fifty years of age raised 
himself to the equestrian rank, and, under Tiberius, appears to 
have held the jus respondendi. His principal work was the 
*' Liibri tres Juris Civilis," which was a short abridgment of the 
law. Fomponius, Ulpianus, and Paulus wrote numerous works 
in the nature of commentary '' ad Sabinum." There are no 
actual extracts from the writings of Sabinus in the " Pan- 
dects," but his doctrines are referred to and illustrated a vast 
number of times. Sempronius Proculu8,t who gave the name 
of Proculeian to the school of Labeo, is quoted 37 times in 
the " Pandects," and is frequently mentioned by later jurists. 

Priscus Javolenus, who was a Sabinian, was a very acute 
jurist, and we find no less than 206 extracts from his writings 
in the " Pandects." Pliny says of him that he had periodical 
fits of insanity — " Est omnino Priscus dubias sanitatis." X If 
Pliny refers to the same person, it is certain that what has been 
conjectured to have been only absence of mind, did not affect 
the profundity of the views of this jurist, or diminish the 
acuteness of his understanding. 

P. Juventius Celsus— Oelsus^/m^ — ^was a renowned jurist : 
he was also noted for the rudeness of his replies ; iience, a rude 
answer came to be called respansio Celsina. The expressions 
qucBstio domitiana and responsio Celsina were used as synony- 
mous with a foolish question and a rude answer. There 
are 142 extracts from this jurist in the '* Digest." As one of 

» Gaius, I., 8. 196. 11^ s. 16. 
t L. 47, d. leg. (n. 31.) 
X PliD. epis. VI., 15. 
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presenting the law might be productive, it would not, so far as 
we understand the different schemes that have been proposed, 
materially alter the mode in which the courts adjudicate on 
the different questions that come before them. A code, of 
course, would have an entirely different effect. 

No doubt it must be admitted that all decisions do not 
proceed upon principles equally important and wide in their 
application ; and Mr. Harris has justly remarked : — " That 
many cases may claim to be ranked of a * leading ' nature as 
regards the extensive practical importance of the rule which 
they lay down, and may yet wholly fail to enunciate any grand, 
leading, or fundamental principle of law." In. each separate 
department of law there are certain subordinate principles and 
rules which relate specifically to the subject which such depart- 
ment embraces, and which have no application to other subjects 
except by way of analogy. These are inseparable from every 
system of jurisprudence which is framed to meet the wants of 
a complicated condition of society, and the modifications to 
which personal and proprietary rights are necessarily subject 
in an advanced state of civilisation. In such circumstances, 
they are quite as important for the real ends of distributive 
justice as those principles which are of a more fundamental 
character, and are not to be raised on mere arbitrary grounds, 
or framed to meet a passing emergency, but must arise from 
the application of the highest wisdom and intelligence, guided 
by sound legal knowledge, to the class of cases to which 
they relate. What the legislature may choose to do with 
reference to special objects on grounds of policy, is, of course, 
a different matter; but even where the legislature has inter- 
fered, the application of its enactments has still to be guided 
by general legal principles, as well as by fixed rules of inter- 
pretation. 

We have already alluded to the variety of manners in which 
different judges deal with cases before them with reference to 
principle. Of the different judicial .styles in this respect, 
Mr. Harris has attempted a classification which, though 
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perhaps not complete^ is certainly valuable and interest- 
ing:— 

*• While some men, such as Lord Stowell and Lord Broagbam, 
possess the power of laying down with clearness and force the lead- 
ing principles of law applicable to all cases alike ; others, as was 
ordinarily, if not universally, tbe practice with Lord Eldon, appear 
to rest satisfied with referring to what the rule is that has already 
been established by preceding cases, without endeavouring to frame 
any new principle. Certain other eminent judges, as in the instance 
of Sir William Grants seem to endeavour to frame principles, but 
which serve mainly, if not exclusively, to meet the particular case 
before the court, and which render their judgments, how valuable 
soever they may be to the practitioner, much less available for quo- 
tation here; as it is almost impossible to separate the rule which they 
enunciate from the particular circumstances of the case ; or to per- 
ceive fully the force of the former, without completely comprehend- 
ing all the bearings of the latter." (Preface, p. xii.) 

With respect to the application of cases in guiding the court 
to a decision on that before it, it is obvious that great discri- 
mination and circumspection are required. So much depends 
on tbe particular circumstances of each case^ that a mere 
general resemblance will be very likely to mislead. Indeed, 
it is not too much to say, that unless all the circumstances are 
the same, it is never safe to rely implicitly on a previous 
decision. Where the circumstances vary, the variance may 
no doubt be on some very immaterial point ; but to ascertain 
this will require very careful examination, and the exercise of 
sound judgment. Given the facts of a case, the problem 
always is to ascertain which of them are to be taken as leading, 
essential, and distinctive ; and this is, perhaps, one of the most 
difficult tasks which those who exercise the judicial function 
have to perform. Only a practised intellect can execute it 
Buccessfully ; but a necessary condition to this is a very close 
attention to the facts themselves. Mr. Harris has quoted 
from a judgment of Lord Chancellor Brougham {Bray v. Breey 
2 CL & Fin., 464), a statement of two rules followed by a 
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verj sound and able common law judge, one of which bean on 
this subject, and the other relates to a matter of great practical 
moment: — 

'^ A very learned jadge, the late Mr. Justice Holrojd, said it was 
his rule never to apply a case to that before him, until he had searched 
into every comer of the deed, or whatever it might be, out of which 
the cause arose ; for he had frequently found, in doing so. that there 
was something in the deed which destroyed that very application 
of a case on which the parties relied. I most fully concur in that 
rule, as I do in another rule of the same gleamed judge, which is, 
when a statute is referred to, never to be satisfied with anything 
except the statute itself." 

It has often struck us that a very interesting work might be 
written on the history of the development of the judicial intel- 
lect in England. The same rise and influence of the spirit of 
rationalism, which is to be found in other departments of 
thought, might be traced without much diflSculty in the law. 
For a century at least, the tendency of the judges has been to 
proceed on broader prindples and with a stronger regard for the 
real justice of a case than their predecessors had always ex^ 
hibited. Instead of framing fresh technicalities and binding 
old ones tighter, their object has rather been to unloose those 
that existed, and to discard them wherever they have had a 
discretion. Nor can there be any doubt that during the last 
few years this tendency has been rapidly developed in all our 
courts* Unquestionably, much of this is owing to what the 
legislature has done, but it is certain that the views and 
feelings of judges at the present day, in administering the 
law, are very different from those of their predecessors in the 
seventeenth century, as these again were very different, 
although not to the same extent, from those of an earlier 
period. The nature and object of the present work do not of 
course lead Mr. Harris into the statement of any historical 
views with respect to the law — its character being entirely 
expository and analytical ; but the following passage from a 
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judgment of Lord Chancellor Brougham {Armstranff v. Arm- 
strong y Lewis y. Armstrong y Z M. & EL 5 67) quoted in the 
present work under Tit. XXY.^ Sect. 15, is so just and so 
strikingly expressed that we cannot refrain from inserting it 
in our pages. 

The matter before the court related to a secret partnership 
between pawnbrokers, which is illegal and punishable by the 
39 & 40 Geo. III., c. 99. After referring to the circum- 
stances, his lordship said : — 

^ ** The question is, whether or not any man of plain or ordinary 
understanding can hesitate a moment how he shall explain all this, 
and to what contract, if partnership there be in the matter, all this 
action shidl be referred. There were times when courts of justice 
took a delight in vain subtleties and absurd refinements, as if their 
duty ever was, what certainly was their frequent object, rather to 
show their ingenuity than to get at the truth, and to astonish 
ordinary minds by coming at unexpected conclusions, founded on 
bare possibilities, rather than satisfy the justice of the case by 
deciding, as all mankind besides would decide, undoubtingly. Those 
were the times when the most ordinary actions of men were wrested 
to humour hiferences hardly rational, though not absolutely im- 
possible, and when the words of men were tortured and made to bear 
the meaning most remote from the real truth. Happily we have 
outliyed those follies, the pride of the older times, and the remains 
of the dark and scholastic ages. Judges are now content to see 
things as ordinary men do, and, when £ftcts come before them, to 
draw from them the inferences as to conduct which a jury would 
clearly deduce." 

What his lordship has here so forcibly stated, applies to the 
manner in which all judicial reasoning is now conducted, what- 
ever the nature of the inquiry may be, and whether it has to 
deal with law or with facts. But it would be a grave mistake 
to suppose that even in the older judgments there is no 
reference whatever to principle. However manifold and 
perplexing the number of technicalities may be in any legal 
system, however subtle and evanescent may be the distinction ^ 
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which it adopts, and however great may be the weight which 
it gives to the authority of decided cases ; if it is a system at 
all, and not a mere congeries of rules and cases, it must be 
capable of being presented, in its broader aspects at least, with 
something like scientific precision. And this will be found to 
be the case even in the writings of Lord Coke, who may be 
fairly taken as representing the legal intellect, not only of his 
own times, but of those which preceded and followed. Although 
never attempting to present a general view of our legal system 
as a whole, or even a comprehensive survey of any special 
department, his law is something more than a mere farrago of 
authorities, or a mere pedantic exposition of points. No man 
could understand more thoroughly the value of rules and 
maxims, could reason with greater acuteness from analogy, or 
draw an inference with greater readiness from a recognised 
principle. He does not reason in precisely the same manner 
as did Lord Holt, still less as did Lord Mansfield. But both 
in his reports and his different Institutes, he lays down prin- 
ciples, not, perhaps; of the widest application, but still, within 
their sphere, clear, distinct, and explicit ; and even with regard 
to those of a higher and broader character, it is impossible to 
suppose that such of them as are essentially involved in 
every legal system, did not operate on the minds of Coke and 
other lawyers of the same school. The distinction between 
what exists in animo and in chartd is here applicable, and is 
suggestive of many important views in the history of the law 
as well as in other matters. 

With reference to the leading and fundamental principles of 
law, Mr. Harris observed : — 

'^ These principles arc fixed, and certaiu, and determinate ; and 
they serve to regulatp the entire system. When once discovered 
they fluctuate not, either with the changes of society, or the ever* 
varying, and apparently uncertain opinions expressed by the courts 
of law; although, until so defined, these interpretations are ever 
liable to vary." (Preface, p. xiv.) 

Although this statement might give rise to a lengthened 
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commentary, we can at present offer only a few obsenrations 
in connection with the yiews which it ennnciates. The state- 
ment itself may be considered as expressing the whole theory 
on which the work of Mr. Harris is founded. 

It will scarcely be denied by anyone who has given the matter 
the slightest consideration, that there are certain primary prin- 
ciples common to every legal system ; and that in every system 
these must always be the predominant and regulating principles. 
The same common sense, after intelligence has attained a certain 
standard, guides men of every country in legal as well as in 
other matters ; and although every nation has peculiar institu- 
tions and regulations arising from its peculiar circumstances, 
these do not supersede, however they may to some extent 
modify, the primary principles to which we have referred. 
Take, for instance, the case of contracts; there are certain 
qualities which they must possess under every system to render 
them binding, although some of those requisites may be 
subject to different qualifications in different countries. 

*'To make a contract valid," says Story, *'it is a universal 
principle, admitted by the whole world, that it should be made 
\>7 parties capable to contract ; that it should be voluntary ; upon 
a sufficient consideration ; lawful in its nature ; and in its terms 
reasonably certain. But upon some of these points, there is a diver- 
sity in the positive and customary laws of different nations. Persons 
capable in one country, are incapable by the laws of another ; consi- 
derations good in one, are insufficient or invalid in another ; the 
public policy of one permits or favours certain agreements which are 
prohibited in another ; the forms prescribed by one to ensure validity 
and obligation, are unknown in another ; and the rights acknow« 
ledged by one, are not commensurate with those belonging to another." 
"Conflict of Laws," c. 8, s. 232. 

But whatever may be the special provisions of any system of 
laws as to capacity, or consideration, or any of the other matters 
alluded to by Story, these only direct the manner in which 
the primary principle is to be applied, and do not necessar^ 
nullify its operation. Even where contracts of a spt 
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nature are introdaced into any system — as contracts by deed in 
the law of England — the express object of which is to render 
some of the ordinary requisites unnecessary, still the primary 
principle operates on every other constituent or attribute of the 
contract, subject of course to the positive and customary laws 
which are in force. It is dear, also, that there could be ao 
system of laws, suitable for the ordinary wants of men, founded 
on mere primary principles, and unmodified by positive pro- 
visions* Unless, for instance, the period of infancy were 
defined, it would be impossible to ascertain when the capacity 
of any contracting party began, except by a special inquiry 
in each case* Unless there were positive rules as to prescrip* 
tion and limitation, it would be necessary to enter in every 
case into an investigation as to the circumstances and oppor- 
tunities of the party making a claim. Hence the importance 
and necessity of positive law, without which, in fact, justice 
could not be administered, except at the cost of immense 
labour, or by leavii^ everything at the discretion of the judge. 

The primary principles of law, however, are not only 
modified by positive rules and special provisions ; there are 
also certain qualifications which have their origin in the 
nature of things, and the ordinary dictates of common sense. 
Such are those which anse from notice, privity, waiver, rela- 
tion, merger, and other similar acts or qualities of acts. These 
are in their turn subject also to be modified by positive law 
to a greater or less extent, but they exist essentially in every 
system as m]uch as the primary principles themselves. The 
questions which they involve are some of the most difficult 
with which courts of law have to deal, and they are all the 
more so from the impossibility, in many cases, of discovering 
any precise rules except of very general application. 

The principles we have just mentioned may be considered as 
of a subordinate and collateral character, but there are others of a 
very wide and general nature, which regulate, not only the appli- 
cation and operation of these, but of all legal principles whatever. 
Although seldom formally enunciated, they occupy a place in 
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every legal system, somewhat analogous to that held bj the 
axioms in geometry. Thns, in every inquiry as to the appli- 
cation of law to human actions, whether it be with reference 
to civil or criminal proceedings, to matters of contract or of 
tort, to primary principles or to secondary regulations, it is 
always assumed, as a necessary and ultimate principle, that 
whoever, in the exercise of a legal right, keeps within the 
limits of that right, is not liable for any injury, loss, or damage 
which may thereby arise to any other person, or, as it is 
expressed in some of its applications, in the civil law : — Non 
videtur dolo facere gui jure sua utiiur; and non videtur vim 
facere qui jure euo. utitur. Of course the limits of the right 
must be ascertained, whether they are imposed by positive 
law, by custom, or by any right on the part of any other 
person or of the public. But within the limits thus ascertained, 
the principle is invariable in its application, and forms not 
only a primary axiom in all judicial inquiries, but the ultimate 
ground of security which individuals possess in the exercise of 
the rights which they enjoy. Another principle of general 
application in all legal proceedings, is that no party who puts 
the law in operation or appeals to it for protection, who 
makes a claim or defends a right, can found his case on 
inconsistent grounds ; or, as it is expressed in our law by the 
somewhat homely maxim, " he cannot blow hot and cold at 
the same time." This does not mean, of course, that a party 
may not put forward several grounds whether as plaintiff or 
defendant— for the allowance of several counts or several pleas 
is mere matter of arrangement — but that having taken any one 
ground, he must submit to all the consequences which flow 
from it, and cannot, with reference to that ground, get rid of 
these by bringing in a new ground, entirely inconsistent with 
the former. It is quite clear that unless this principle were 
acted on, no judicial inquiry could be conducted in a satis- 
factory manner. A principle of still wider application, and 
essential to anything like a regular system of justice, is, that 
ignorance of the law shall not operate as an excuse for its non- 
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observance, or, as it may be stated in its most general form, 
that everyone subject to the law shall be held to know the law. 
The principle that everyone must be presumed to intend the 
necessary consequences of his own acts, may also be mentioned. 
Various others of an equally general and comprehensive 
character might be added, were it necessary for the object we 
have now in view. 

We have only another observation to make on the present 
occasion, with respect to the application of primary princi- 
ples, although it is partly forestalled by what we have said as 
to the application of such principles to specialty contracts. 
When a merely artificial set of rights is raised by positive law 
or custom, these necessarily fall under the operation of the 
primary principles, so far as they are applicable to the facti- 
tious subject-matter which such rights present ; and even 
these rights must have some natural basis on which to rest — 
some broad principles out of which they are carved — some 
primary elements, by the combination of which they have been 
obtained. Thus our own law of real property reposes on 
essential principles applicable to all property, and the artificial 
rights with which it deals are subject to the same principles 
which apply to all rights which come within the cognisance of 
legal tribunals, whether such principles are of a primary cha- 
racter or peculiar to our own system of law. So with respect 
to trusts, in dealing with which there is perhaps a wider and 
clearer field for the application of primary principles than 
in any other department of our system which has an artificial 
origin, and on which many of the highest qualities of the 
judicial intellect have been most conspicuously displayed. 

Whatever may be the value of the views we have now stated, 
we can only say that they have been naturally suggested to us 
by the present undertaking of Mr. Harris ; and from the im- 
pression which his design has produced on ourselves we do not 
hesitate to add, that whatever may be the estimate formed of 
his labours, when completed, by those best able to judge, the 
work itself, from its very nature and object, will at least have 
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the effect of presenting the study of the law in an aspect which 
we are quite certain will be interesting. It is the knowledge 
of^ and the power of applying principle which really make a 
good lawyer ; and without these the most extensive knowledge 
of case law, and the most intimate acquaintance with the pro- 
yisions of the statute law, will never carry a man, even in 
ordinary practice, beyond a certain point. Some men seem to 
acquire intuitively the ^^appropriate ideas" of law, and to 
make their way without difficulty through cases and through 
statutes. Many only attain these ideas by means of much 
study and practice, and arrive gradually at a knowledge of 
what the law and its application to facts really are. Others, even 
after the viginti annorum lucubrationes, seem still imperfectly 
to understand the true nature of the subject which they pro- 
fess,, and to attain only to certain disjointed ideas which they 
use with various degrees of skill. To both the latter classes 
the work of Mr. Harris may prove useful, and may serve to 
guide their minds to those matters which are of primary and 
essential importance. The practical value of such knowledge 
is no doubt great ; and no man, either on the Bench or at the 
Bar, who has possessed it — ^and few of much eminence have 
been without some portion of it — ^has ever failed to recognise 
the vast advantages which it confers. 

But for all who are engaged in the study and practice of the 
law the present work cannot fail to possess a deep interest. As 
models for the style best suited for the expression of legal 
ideas, nothing can be more admirable than many of the judg- 
ments from which Mr. Harris has quoted, combining, as they 
do, the most perfect lucidity of general meaning with the most 
exact representation of each particular and detail. There are 
no compositions in the English tongue which show more suc- 
cessfully the power of language in conveying thought, than 
many of the judgments contained in our law reports. Of 
course allowance must be made for the imperfect state in 
which some of them have come down to us, although in such 
cases we can still discover, as Erskine could in the remains 
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of the speeches of Fox, ^Hhe bones of a giant." Even 
in a literary point of view, it is for many minds refreshing to 
peruse compositions in which language is used merely as the 
vehicle of thought, in which no figures of speech are employed 
which can for a moment mislead, and in which illustrations are 
seldom introduced, and never except for the purpose of render- 
ing the meaning clearer and more accurate. Although there 
are diversities of style in the great judgments found in our 
books, arising from the different mental characteristics of 
different judges, and still more, perhaps, from the peculiarities 
of the different times in which they were delivered, the general 
(qualities by which they are distinguished have a wonderful 
uniformity. Various causes have, it is obvious, tended to pro- 
duce this result, but one of the principal has, no doubt, been tbe 
circumstance that in these productions language was used only 
as the handmaid of reason, by men conversant with the same 
ideas, and seeking simply to express their meaning in the 
most clear and natural order. 

But the admirable manner in which legal principles are 
worked out and applied, and the most complicated facte 
grappled with and reduced to their real elements, must be the 
chief source of interest in the more important judgments con- 
tained in the reports. Mr. Harris is obliged, from the nature 
of his work, to confine himself !• extracts which serve to illus- 
trate distinct and definite principles; and a fragmentary 
^character is thus given to his quotations, however valuable 
and interesting they may be. But we have always enough 
presented to us, to guide us clearly and directly to an under- 
standing of what is intended to be elucidated. There is 
scarcely a single extract given which does not embody some 
important consideration, or some principle of more or less 
wide application. There are, we venture to think, few per- 
sons, whatever their legal attainments may be, who will rise 
from the perusal of this work, without feeling that it has 
suggested to them many interesting and important views-- 
has brought before them, in a prominent manner, many most 
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valuable and usef al doctrines, and has shown them how much 
our law is founded on, and regulated by, general principles^ 
aud how great are the stores of learning and wisdom which 
are ooutained in the judgments of our courts. 

lu estimating the value of Mr. Harris' attempt, we can of 

course only judge from the preface, the analytical table of 

conteuts^ and that portion of the work which has now been 

given to the public. But looking to these, we have felt bound 

to Bay what we have done in its favour. We certainly think 

that he ought to receive the encouragement of the profession 

in the task he has undertaken ; and we feel very considerable 

confidence that this will not be wanting. While much has 

been said of late years as to the importance of the study of 

general jurisprudence, and while some valuable works have 

been produced bearing on this subject, it has been sometimes 

foi^otten that the law of England is founded on real and 

substantial principles, and is a fine example of what may be 

called applied juridical science. Any work which brings out 

this important idea must possess considerable interest, and 

cannot fail to be of practical use. We owe much already to 

Mr. Broom for what he has done in this direction ; and we feel 

convinced that Mr.' Harris' labours, if carried into effect as we 

anticipate, will be duly appreciated by the profession. Books 

of this nature have a much greater interest both for juniors 

and leaders than many persons suppose — adolescentiam alunt, 

senectutem oblectant 

Before concluding, however, we have a few observations to 
make on the method which Mr. Harris has adopted in carrying 
into effect his design. On this there will no doubt be some 
variety of opinion, because different minds will, as a matter of 
course, take different views as to the best mode of arranging 
and treating such a subject as that with which the present 
work deals. Considering, however, the novelty of the under- 
taking, and the unquestionable utility and importance of its 
general design, we should not for ourselves be disposed to 
exercise any very rigid criticism with respect to any work of 
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this nature which substantially accomplished what it professed 
to do. But as Mr. Harris has, in a very proper spirit, invited 
remarks on the mode which he has adopted, we feel it to be 
only fair to him to mention a few things that have struck us in 
considering the general plan of his work as stated by him, and 
the part now before us, which we suppose we may take .as a 
fair specimen of what is to follow. 

In the first place, with respect to the general order and 
arrangement of the work, we must confess to some doubt as 
to whether those which Mr. Harris has adopted are the best 
suited for accomplishing the object which he has in view. The 
course which we should have been inclined to pursue would 
have been first to state and illustrate the widest and broadest 
principles of law, and then to descend to those which have a 
more restricted application, and regulate particular departments. 
The latter class might be arranged under titles such as those 
which Mr. Harris has adopted, and which relate to special sub- 
jects. As it is clear from his preface that he considers there are 
principles of the first kind we have mentioned, we think he ought 
to have stated them separately, and used them as the basis for 
the rest of the system. The titles under ^'Constitutional and 
General Law," which are of an introductory character, how- 
ever valuable they may be, do not set forth those primary prin- 
ciples to which we refer ; and although we fully expect that 
when the work is completed it will be found that the author 
has overlooked nothing that can be called a real principle of 
law, we cannot but think that the course we have recom- 
mended would, on the whole, have been the more logical, and 
perhaps, the more practically convenient. But while we offer 
these observations on the method of the work, we must also 
in justice to Mr. Harris state, that he seems to have selected 
the mode which he has adopted after careful consideration, and 
with a deliberate design. This appears from what he has said 
towards the conclusion of his preface (pp. xxiL xxiii.); and 
bearing this in mind, therefore, we do not feel disposed to press 
the views we have stated with much urgency, nor have we 
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any wish to convey the impression that we have any serious 
exception to take to the method which^ with all the practical 
difiScuIties of his task before him, the author carefully chose as 
the best. 

Passing, therefore, over the question as to the propriety of 
the general arrangement of the work, we come now to con- 
sider the manner in which the subjects under the different 
titles are disposed of- Now, although we may not be prepared 
to admit that the principles stated by Mr* Harris himself are 
in every case infallibly accurate, or beyond all reasonable 
question, we do not think that any objections of much moment 
can be raised on this score; but with respect to the illustrations 
which he has given by the quotations made from the judgments 
of distinguished occupants of the Bench, we have occasionally 
had doubts as to whether his selection was regulated by suffi* 
cieutly £xed and definite rules, and as to whether this part of 
the work might not be accomplished in a more systematic 
manner* Various quotations are given from celebrated judg- 
ments, all embodying more or less important principles, and 
conveying many sound and valuable views with which it is 
highly desirable that every one engaged in the profession 
should be familiar. But these quotations appear to us to have 
been occasionally somewhat arbitrarily chosen — ^nor is the 
reason of the order in which they are placed always apparent 
to our minds — while an impression is sometimes produced as if 
the workmanship were, in this respect, a little disjointed, and 
a little defective in artistic skill. We are, we must acknow- 
ledge, quite aware of the difficulties which the author, from 
the very nature of his task, had to encounter, and of the 
impossibility, considering the materials on which he had to 
operate, of adhering to a strictly systematic plan, but we have 
been anxious to state what has occurred to us in considering 
the execution of the work, and we are quite sure that no one, 
after the general tenor of our remarks, will be disposed to 
regard what we have now said as proceeding from any captious 
spirit. 
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Subject, however, to any qualifications which we might he 
disposed to make on the above or any other grounds, we have 
no hesitation in expressing our clear opinion, that for having 
undertaken the work now in progress, Mr. Harris deserves the 
highest credit, and that in completing it he will render a very 
important service to the legal profession, both with respect to 
ornament and utility. If he can obtain coadjutors in executing 
the remainder of his task, his work we think will be rendered 
more valuable — if not, this circumstance must be taken into 
account by every reader who will judge of it candidly and 
equitably. Of the immense labour which its successful ac- 
complishment will require, no one who is at all entitled 
to speak on the matter can be ignorant. Almost equally 
obvious must be the difficulties and perplexities which are 
likely to occur in putting into anything like a satisfactory 
shape the materials which must be painfully collected. In 
prosecuting his design the author has received much encourage- 
ment from distinguished ornaments of the Bench, as well as o£ 
the Bar ; and we feel fully persuaded that the profession at 
large will duly appreciate his labours, and receive his work 
with the approbation to which it is entitied by its sub- 
stantial merits. 



Abt. m.— law reform m the late parlia- 
ment. 

WE propose in this paper to sketch, and briefly to com- 
ment upon, the history of law reform, from the 
meeting of the late Parliament, in 1859, to its dissolution, in 
July of the present year. Of the few useful measures passed 
during this period, some have already been discussed in these 
pages, while others, although largely affecting the institutions 
of the country, and the political as well as the social relations 
of the people, are beyond our present scope. 

Using the words " law reform " in the special and limited 
sense which custom has assigned to them, we must turn aside 
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irom the more exciting sabjects which have been from time to 
time discussed during the last six years, and confine ourselves 
to the consideration of those measures which have affected the 
principles and rules of the administration of justice. 

Any notice of the late Parliament, which takes account 
merely of work actually done, is somewhat unfair to its 
memory. Its strength did not lie in practical working. It 
talked admirably. Some of its great debates were as rich in 
examples of the different excellencies of oratory as any which 
have been recorded in the annals of Parliamentary history. 
The volumes of Hansard, which record its career, contain not 
a few specimens of that almost perfect combination of rhetoric 
and logic which has always distinguished the great debates of 
the British Parliament. 

But when we speak of practical work our eulogy must 
cease. Questions important enough to deserve the best con- 
sideration of statesmen, were timidly put aside, and, in smaller 
matters, between the careless idleness of the majority, and the 
fussy incompetence of the few, the results were not very satis- 
factory. In questions of law reform this incompetence was 
specially marked. It is hard to say whether upon Lord 
Westbury, or the House of Commons, should be charged the 
manifold absurdities of the Bankruptcy Act ; and the way in 
which Sir Fitzroy Kelly's Bill, for admitting the evidence of 
the parties in suits for divorce and in breach of promise 
actions was treated, was quite characteristic of the Parliament. 
The really important questions involved, the hardships which 
Sir Fitzroy endeavoured to remedy, were altogether lost sight 
oi, and the House amused itself with the somewhat clumsy 
raillery of Mr. Roebuck and the Solicitor-General. 

But to get a correct idea of the way in which law reform 
was treated, we cannot do better than turn to the Royal 
speeches with which the successive sessions opened and closed. 
Our readers will remember that, at the time of the great 
struggle of parties in 1859, a great deal was said on the 
subject of law reform. The Conservative Government had 
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signified its earnest intention to promote the consolidation 
of the criminal law, and the assimilation of the laws of Eng- 
land and Irehmd, It is only just to say, that there seemed 
every desire on the part of the Government to work heartily 
in this direction. When the new Parliament was returned, 
it was generally understood that Sir Bichard Bethell would 
at once inaugurate the golden age of law reform. The 
second session of 1859 was, however, too short and too busy 
for anything to be done, and in the Royal speech at its dose 
a brief allusion was made to the measures which the election 
had interrupted, and a hope expressed that they would be 
proceeded with in the following session. In order that the 
subject might not be forgotten, Her Majesty addressed the 
following words to " her faithful Commons," at the opening 
of the session of 1860. 

'' I earnestly recommend you to resume your labours for the 
improvement of our jurisprudence, and particularly in regard to 
bankruptcy, the. transfer of land, the consolidation of the statutes, 
and such a further fusion of law and equity as may be necessary 
to insure that in every suit the rights of the parties may be satis- 
factorily determined by the court in which the suit was conunenced.*' 

The fiuthf ul Commons with formal loyalty assured Her 
Majesty that they would give their serious attention to this 
recommendation, and the effects of this serious attention 
were seen at the close of the session. 

The speech then delivered mentioned three measures which 
had been passed. An Act for Begulating the Relations of 
Landlord and Tenant in Ireland ; an Act for Amending the 
Law which Begulates the Discipline of the Navy; and two 
Acts, in principle one, as to the Administration of Charitable 
Endowments. 

These results, it must be confessed, were hardly satis- 
factory ; so, on February 6, 1861, Parliament was again 
exhorted to do its duty. " Measures," it was told, " will be 
laid before you, for the Consolidation of inaportant parts of 
the Criminal Law ; for the Improvement of the Law of 
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Bankruptcy and Insolvency; for Bendering more Easy the 
Transfer of Land; for Establishing a Uniform System of 
Kating in England and Wales^ and for several other purposes 
of public usefulness." This session the promises were more 
nearly f ulMed^ for, after some hard fighting, the Bankruptcy 
Act and the Criminal Law Consolidation Acts were passed. 

In 1862, the promises were small Measures for the 
improvement of the law were of course announced in general 
terms, but the only measure specified was a Bill for rendering 
the title to land more simple and its transfer more easy. This 
Bill also was carried, and it appears to have been thought that 
after these achievements, and considering that there was little 
chance of a speedy dissolution, it might be as well to wait a 
little while, and not fulfil promises too fast. So, in 1863, 
nothiDg at all was promised. At the end of the session, 
however, the materials for a Boyal speech were rather scanty, 
80 the single piece of law r^iorm which the session had pro- 
duced was made the most of. *^ Her Majesty has ^ven her 
assent to an Act for the revision of a large portion of the 
Statute Book by the removal of many Acts which, although they 
had become obsolete or unnecessary, obstructed the condensa- 
tion of the statute law." In 1864, again, nothing was promised, 
and of course nothing was done. But, in 1865, circumstances 
Had slightly changed; a general election was in view, and 
the oflScial law reformers roused themselves to their duty. 
The Boyal speech in February last contained quite a string 
of promises. 

"Bills will be laid before you for the concentration of all the 
Courts of Law and Equity, with their attendant offices, on a conve- 
nient site ; a measure which Her Majesty trusts will promote 
economy and despatch in the administration of justice. The 
important work for the revision of the Statute Law, already carried 
to a considerable extent by recent Acts of Parliament, will be com- 
pleted by a Bill that will be laid before you. Her Majesty hopes 
that this work may be a step towards the formation of a digest of 
the law. Bills will also be submitted for your consideration for th^ 
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amendment of the laws relating to patents for inventions, and for 
conferring on the County Courts an equitable jurisdiction in causes 
of small amount." 

The near approach of the dissolution seems to have had 
some effect on the dilatory reformers^ and two measures which 
had often before been discussed were actually carried to com- 
pletion. The Bill for the concentration of the Law Courts 
passed almost unopposed^ and the amended measure for giving 
to the County Courts an equitable jurisdiction also took its 
place on the Statute Book. The other measures of law reform 
which we owe to this session are^ the Partnership Law 
Amendment Bill^ and Mr. Denman's Act for altering the 
procedure in criminal trials. The difficult question of Patent 
Law is again postponed ; nothing has been done in the matter 
of Criminal Appeal, although some advance has been made 
towards the thorough consolidation of our statute law. How- 
ever, the seven sessions have produced a like number of 
important measures, and while this falls far short of the 
expectations generally entertained, it is certainly a valuable 
contribution to the cause of law reform. 

The seven Acts to which we refer, are the Bankruptcy Act, 
the Criminal Law Consolidation Act^ the Land Transfer and 
Register of Title Act, the Law Courts Concentration Act, 
the Partnership Law Amendment Act, the County Courts 
Equitable Jurisdiction Act, and the Criminal Procedure 
Amendment Act. 

Upon several of these measures we have already spoken 
in previous numbers of this Magazine. It is not necessary 
here to say anything about the operation of the Registry of 
Title to Land Act; and the subject of the defects of the 
Bankruptcy Act, and the amendments which will undoubtedly 
be required, is too large to be discussed parenthetically in 
a couple of pages. But the other of the three Acts which 
we owe to the earlier half of the session involves a matter 
on which we desire to say a few words. The Criminal Law 
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Gonsolidatioxi Acts of 1861 were very good examples of a 
class of law reforms which has of late been much discussed. 

For more than three centuries English lawyers have com- 
plained that the laws they were called upon to study and 
administer were so numerous^ so confusedly arranged^ so 
obscure in their original language, and so obscured by various 
and inconsistent interpretations, that by no amount of diligence 
could they be thoroughly mastered. And of late years this 
complaint has been, to some extent, supported by the clamoiur 
of the unprofessional public. " Listen," they have said, ** to 
the lawyers ; they complain that, with all their study, they 
cannot know the law ; it is very hard on us that we should be 
called upon to guide ourselves in our daily concerns by rules 
which the labour of a lifetime is not sufficient to master. 
Therefore, go to work at once, law reformers and others, and 
write for us a concise code which we may carry in our pockets, 
and thus never know legal troubles again." 

l^ow there is a good deal of nonsense in all this. As a 
matter of fact, the public suffer just as much and just as little 
from ignorance of law as they do from ignorance of medicine. 
To demand that lawyers should so arrange the law as that 
they themselves should be thoroughly masters of the whole 
subject, and that it should be easily understood by merchants 
and shopkeepers, is no 'more nor less reasonable than it would 
be to demand that medical men should know every variety of 
every disease, and that encyclopedias of medical science should 
be written, from which a man, wholly untrained in scientific 
study, might get a smattering of this universal knowledge. 
How dangerous that smattering of legal knowledge is, all 
lawyers know. Law is the subject, of all others, in which a 
little learning is the most fatal possession. And the better the 
laws of a country are, the less need exists of their being known 
to the people. Perfect law is simply the written conscience 
of the state. The individual conscience is its epitome, and 
there would be no need, under a perfect system of law, that 
the teachings of statutes and decisions as such, should be 
known to the people at all. Statutes and decisioiis would 
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still be usef ul^ not as authorities^ but as guides to the reasoning 
of those who should administer justice. And to this system 
of perfect law our English jurisprudence is^ we trust, making 
a steady approach. 

A scrupulously honest man, even apart from the danger of a 
litUe learning, of which we have spoken, cannot be much 
benefited by knowing something of law. A law suit against 
him can be caused only by accident — for which he himself is 
legally though not morally responsible — or by the wrongful 
intentions of his assailant ; and a knowledge of law would no 
more preserve him from this, than a knowledge of hydrauHcs 
would save him from getting wet in a shower, or skill in 
watchmaking would prevent his having his pocket picked. 

For the other claim, that lawyers themselves should have a 
universal and complete knowledge of the law, there is some- 
thing more to be said. Mr. Austin, in his ** Notes on Codifi- 
cation "—which, however, it must be remembered, are merely 
detached sentences, not pretending to the arrangement and 
completeness of an essay — takes it for granted that the estab- 
lishment of local courts, with a local bar attached to each, is 
desirable ; and he then argues that codification is necessary, 
because without it the members of a local bar could not be 
expected to know the whole body of law. 

It is easy to see how much is taken for granted in reasoning 
like this. In the first place, the desirability of local courts, 
with their separate bodies of advocates, is quietly assumed, 
and upon this assumption the argument is based. 

Now, in this matter of local courts, our English practice is 
certainly contrary to that of the other principal European 
states, and very projbably, at some future time, the battle of 
the circuits will have to be fought. But, under present 
circumstances, it is going rather too far to assume as seU' 
evident that the change is desirable. To divide the members 
of the Bar into a number of small bodies, and expect that 
within the limits of each of these bodies a perfect knowledge 
of the law should be found, would appear to be an arrangement 
which only necessity could justify. A complete and universal 
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knowledge of the law is too much for any one man to attain* 
We may again turn to the medical profession for an illustra- 
tion* The way in which the universal rule of division of 
labour should, with doctors as with lawyers, be carried out, is 
the devotion of particular men to particular branches of their 
profession. In the case of medicine, the suddenness of .the 
demand for the physician's skill makes it more difficult to carry 
out this division of labour. Yet in all the chief towns are to 
be found doctors whose special subject is well known, and 
who are at once appealed to when the disease which they are 
peculiarly qualified to treat makes its appearance. In our 
profession, the same reason for universalism does not operate 
thoroughly. And there can be no doubt, that even where only 
a few hamsters practised at a local court, the same habit of 
choosing special lines of study would naturally arise, with 
advantage to both suitors and advocates. The question of 
consolidation then mainly concerns the profession, and only 
indirectly affects the public. It would be advantageous to 
lawyers, because it would make the materials of their learning 
more easily accessible, but even this consideration operates 
much less thoroughly than is usually supposed. The mere 
consolidation of existing statutes would not be sufficient. 
That would, indeed, somewhat lighten the lawyers' labour. 
It would be advisable, however, to proceed further, namely 
to codify — ^to translate into authoritative rules — the various 
judgments which have been pronounced in our courts. In any 
attempt to do this, there would be a danger which we think is 
hardly sufficiently considered. 

The written law can never, especially in a highly complex 
state of civilisation, be exhaustive in its decrees. Different 
men wiU always, in applying the law, be able to argue from 
the same rule to different conclusions. And there is a danger, 
lest in codification, the important but lightly marked line which 
separates the principle from the instance of its application 
may be overstepped. A good precedent, if elevated into the 
dignity of an expressed rule, would very often become an 
imperfect and a mischievous principle, because it would be 
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teparated from the facts which explained and justified it The 

true plan i^pears to us to he to assign the task of digesting 

the decisions to a body of thoroughly competent and trost- 

worthy jurists^ to make the existing statutes as consistent and 

simple as the intelligence of the House of Commons will allow, 

and above all, to take some precautions against the passing of 

badly drawn Acts. This last is the great mischief. The 

absurdity of new Acts is very much worse than the multiplicity 

of old ones, and when an important Government Bill, sncli as 

the Bankruptcy Act, is hardly mentioned in a court of law 

without ridicule, and is described by one of the judges as a 

number of clauses cut out of different former Acts and all 

jumbled together, it is clear that some secuiilies should be 

taken against the legislative vagaries of unlearned M. P.s. To 

our judgment, the best plan yet suggested is that of Mr. 

Greaves, who, in'the Criminal Law Consolidation Act of 1861, 

has given an admirable example of what ought to be done. 

His record of the difficulties which impeded the passing of 

those Acts is very instructive, and no one of the theorists who 

have written eloquently on this subject has had so much right 

to be heard. The country is, perhaps, scarcely prepared for the 

appointment of five new officials with £5,000 a year each, to 

do the work of consolidation and revisal, but there can be 

little doubt that some such authority is necessary, and that its 

duty should be to take the law according to the division of its 

subjects, to systematise the existing statutes, and advise how 

they may be harmonised and completed, and to inspect all new 

Bills submitted to either branch of the legislature.' We are 

glad to see that certain indications have lately been given of 

the probability of this course being adopted. 

Of the later measures of the Parliament, with one exception, 
we have but little to say. Now that the erection of the new 
Courts of Justice is actually decreed, no one seems exactly to 
understand why it was not done before. It is probable that 
personal reasons were powerful in inducing the final pasong 
of the measure, which, however, is quite congenial to the 
^.jriiilaiithiopic spirit of the day. While societies of every 
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degree of verbosity are trying to make handicraft of all kinds 
less dangerous to the workers, it was strange, indeed, that the 
Bar should be made the subject of experiments in natural 
selection in its most aggravated form. The danger will 
probably become sharper towards the end. It has just 
just been announced that the Courts at Westminster are to be 
cooled in summer and warmed in winter by a quite new system 
of ventilation, and it is probable that with a view to decide 
what plan shall be adopted at the new Courts, the Bar will be 
very severely experimented upon during the next few years. 

The County Courts Equity Jurisdiction Act and the Part- 
nership Law Amendment Act are tentative measures, but after 
the thirty-five years' occasional discussion which the principle of 
the former has received, and now that the actual measure is freed 
from the excrescences with which Lord Westbury encum- 
bered it, we may confidently expect that it will be of advantage 
to the cause of justice. We do not believe it will to any 
material extent diminish the business of the superior courts of 
Chancery. Among the parties to these small suits, those who 
are litigious, and have money enough, will manage to get their 
cases before a superior court, and those who are neither rich 
nor litigious were never much use there at any time. 

The Partnership Law Amendment Act was a very impor- 
tant measure, and will doubtless be a great advantage to trade. 
It would have been safer if the registration of the sharers in 
profits had been insisted upon, but anything which would test 
credit so directly and so thoroughly, was, for obvious reasons, 
resisted by the majority of the Commons. 

The only measure which now remains to be noticed is Mr. 
Denman's short Act for Amending the Law of Evidence and 
Practice on Criminal Trials, which has taken place in the 
Statute Book at 28 & 29 Vict., c. 18. The Act is a curious 
instance of how long changes of the simplest kind, and the 
most obvious •advantage, are left undone. It only contains 
ten clauses, and of these only one is new. In 1853 Lord 
Brougham brought forward a Bill for Amending the Law of 
Evidence, which contained certain provisions with regard 
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to the power of croBs-examining a witness as to his pTe^ious 
statement ; the proof of a witness's previous couTiction when 
he has denied it^ and the comparison of disputed hand- 
writing. In this Bill these clauses were applicable to all courts 
of law^ civil and criminal alike. The measure was not earned, 
but the clauses were incorporated in the Common Law 
Procedure Act of the following year, 17 & 18 Vict, c. 125. 
When this Act was drawn, however, the operation of these 
clauses was, by some oversight, confined to the superior courts 
of common law. 

" In the Lords/' says Mr. Taylor (" On Evidence,** 1561), « this 
defect was discovered, and was remedied by s. 103 ; and that 
section, which was drawn by the author, extended the Evidence 
clauses, but those alone, to * all courts of judicature.* When the 
Bill was returned to the Commons, the Attorney-General was 
unfortunately absent on some special retainer, and the honourable 
member who took charge of the measure for him, allowed the section 
to be altered to its present form, including in it other matters 
unconnected with evidence, but limiting its operation to Civil 
Courts.** 

This Act of 1854 extended to Ireland, but two years 
later the Act 19 & 20 Vict., c. 102, repealed it so far as 
Ireland was concerned, and then enacted specially for Ireland 
the greater number of its clauses, including those upon 
evidence, and by section 98 applied these clauses to *' all 
courts of judicature, as well criminal as all others." The 
practice they prescribed, so far as they related to cross- 
examination as to previous statements, had been, in effect, 
adopted in Scotland several years before. The Scotch Act 
16 & 16 Vict., c. 27, s. 3, provided— 

<< It shall be competent to examine any witness wh 6 may be 
adduced in any action or proceeding as to whether he has, on anj 
specified occasion, made a statement on any matter, pertinent to 
the issue, different from the evidence given by him on such action 
or proceeding, and it shall be competent, in the course of such 

'ion or proceeding, to adduce evidence to prove that such witness 
made such different statement on the occasion specified. 
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In England^ howeyer^ there existed this absurd difference 

between the civil and criminal practice — in civil cases^ the 

counsel examining in chiefs if the witness were hostile^ could^ 

by leave of the jndge« contradict him by other evidence, or 

cross-examine him as to previous statements ; witnesses could 

be examined as to previous statements, and, if they denied 

them, could be contradicted by evidence ; a witness denying 

that he had been previously convicted could be contradicted 

by the production of the certificate of conviction; and a 

disputed writing might be compared by witnesses, court, and 

jury with any writing proved to the satisfaction of the judge 

to be genuine. But in criminal cases, where witnesses are 

most often tampered with, and where it is of the greatest 

importance that their previous contradictory statements, or 

their previous convictions, should be proved, these things 

could not be done, and the Common Law Procedure Act 

remained in force for ten years before an attempt was made to 

remedy the anomaly. Sections 3 to 8 in Mr. Denman's Act 

are copied verbatim from sections 22 to 27 of the 17 & 18 

Vict., c. 125, the English Act applying to civil courts, and 

sections 25 to 30 of the 19 & 20 Vict., c. 102 ; the Irish Act 

applying to all courts of judicature ; and, in thus assimilating 

the rale of practice, Mr. Denman has done a good work. But 

it is strange, and certainly to be regretted, that he did not 

alter the terms of the section (which is section 3 in his Bill) 

which provides that a witness may be contradicted by evidence 

when he shall, ^'in the opinion of the judge, prove adverse." 

InGreenouffhr.Eccks, 5 Com. B., N.S. 786,28 L.J.C.P. 160, 
Lord Chief Justice Cockbum held that '* adverse" must be taken 
to mean '^ hostile," and not merely unfavourable. This ruling 
was appealed against, and the Lord Chief Justice, having 
meanwhile heard judgment delivered in support of his decision 
by Justices Williams and Willes, said that of course those two 
judgments decided the case, but that, for his part, he must not 
be taken to agree with them. In Dear v. Knight^ 1 Fost. & 
Fin. 443, Erie J. seems to have construed ** adverse " to mean 

VOL. XX. — NO. XXXIX. E 
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simply " unfavourable." After this difference of opinion, and 
the severe strictures which were made in Greenough v. Mccks 
upon the wording of the section, it is a pity Mr. Denman did 
not slightly alter its wording so as to remove the difficulty. 

The new section in this Act, and the most important one. Is 
that which provides that when a prisoner is defended by 
counsel and does not call witnesses, the counsel for the 
prosecution shall have the right to sum up his evidence, and 
that when witnesses shall be called for the defence the prisoner 
or his coimsel shall be entitled to sum up their evidence. This 
rule has now been in operation for several months, and we 
believe no serious objection has been made to its working. 
We cannot count as a serious objection that which has been 
made chiefly by those whose function is usually confined to 
listening, that it lengthens the trial. We doubt whether it 
will, when it has been in force sufficiently long for counsel to 
have become used to it, have this effect at all. 

But surely this is a most trivial objection, if there is ground 
for believing that the change will tend to make a just result 
more certain. And that it will do this there can be little 
doubt. Before this Act came into force the prosecuting 
counsel was obliged to leave the case before the jury in a 
manner not satisfactory to himself, and certainly not conducive 
to justice. It is desirable that each side of the case should be 
put to the jury clearly and completely; and it was hardly 
possible that this could be done in cases of any intricacyi 
unless the counsel were allowed, after the evidence was giveni 
to arrange the proven facts, to explain any merely apparent 
discrepancies in their statement, and to show how far they 
excluded the possibility of innocence. The heap of evidence 
was put before the jury, and the one chance for a guilty man 
was that his counsel, by dwelling on one part of the evidence 
so as to make the jury forget the rest, and by attacking with 
violent invective some witness whose nervousness or defective 
memory had led hun into some trifling error, might trick into 
an illogical verdict twelve of those serene and impartial 
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intelligences from whom it is well known^ on the authority of 
some of our most popular advocates^ English juries are always 
chosen. Experience thus far shows that the new Act makes 
more probable the conviction of a guilty man^ and this^ in 
spite of some experience in criminal courts, we believe to be a 
good thing. But^ on the other handj when a prisoner has 
witnesses to prove his innocence (and where he has not, the 
chances are at least four to one that he is guilty ), the new 
practice is a great advantage to him. It gives his counsel 
exactly that power of arrangement and explanation which is 
the very thing needed to strengthen and perfect the answer to 
the charge. Before the Act came into operation the counsel 
for a prisoner who was innocent, and had witnesses ready to 
be called, often took on himself the heavy responsibility of 
declining to call them. If they were called, the prosecuting 
counsel would have the advantage of dealing with the unex- 
plained evidence, and that in a speech upon which there was 
no reply. If they were not called, then the acquittal of the 
innocent man was the failure of the prosecution to prove him 
gai[ty,not, what it should be, the vindication of his innocence. 
Now, however, there is far less reason for abstaining from 
calling witnesses for the defence. And there would be no 
ground now for the bitter complaint of Serjeant Parry, when 
defending Miiller, that if it were a question of ten pound's 
worth of property he would have been allowed to sum up the 
evidence ; as it was merely a question of life and death the 
law denied him that privilege. The new rule, then, aids at 
once the conviction of the guilty and the vindication of the 
innocent. We may add to this that it will ptobably improve 
the whole tone of our criminal proceedings. The speeches of 
counsel must necessarily be addressed more to the strict logic 
of the case, cross-examination must be more careful, and the 
groundless insinuations sometimes indulged in will become 

more hazardous weapons. 

E. G. C. 
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Art. IV.— the CASE OF CONSTANCE KENT 
AND THE PLEA OF GUILTY. 

npHE case of Constance Kent, in any view of it, is without 
-*- parallel in the history of crime. In any view of it— 
whether of her innocence or of her guilt — it belongs to the 
history of crime, and in either view, whether she was or 
was not the criminal^ it is a case, not only extraordinary, 
but utterly without parallel. The more closely it is scruti- 
nised, the more it will appear that the secret of that 
crime is still veiled in the darkest mystery ; and the case is 
not only extraordinary, but remarkably illustrative of the 
incurable vice and uselessness of our whole system of criminal 
procedure. From the first stage to the last, it is down- 
right absurdity, but more especially in the first steps ; for, of 
course, in the detection of crime, especially crime of any 
mystery and atrocity, time is everything; and it is of the 
very essence of criminal procedure, that the first steps should 
be swift, prompt, and keenly intelligent. It is not too much 
to say, and it has been said on this very subject by able writers, 
that if intelligent and obvious means were at once employed, 
hardly any murder could escape detection. In this case, for 
instance, had the inmates of that house, on the morning of the 
discovery of the deed, been separated, and separately examined, 
while, in the meantime, without the delay of an hour, 
while the inmates were thus occupied, the premises had been 
carefully searched, and all this had been done under the 
guidance of some person acute, intelligent, educated, and 
acquainted with the manifold motives of human nature, and 
the artifices and mysteries of crime, there can be no doubt 
that the mystery would have speedily been solved. As it was, 
however, what with a blundering coroner, and ignorant police- 
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inen^ and stupid " detectives," and, above all, delay, the oppor- 
tunity was lost for discovery, and the case has been left for ever a 
mystery. We say for ever, for though shallow-minded persons, 
when Constance made her admission of guilt (not confession, 
for confession in the proper sense she has never made) said 
the mystery was cleared up, we shall have no difficulty in 
showing that, on the contrary, it has only left the mystery 
deeper and darker than ever ; and all that is capable of being 
made clear is that the person who has thus asserted that she 
did the deed, did not do it. And in this last stage of 
the case, as in the first, the imperfection of our system of 
procedure is painfully made manifest ; in nothing more than 
this; the blind confidence with which the so-called confes- 
sion was received, and the entire absence in our law of any 
provision for an investigation — either on the part of the magis- 
trates who received it, or of the court who gave effect to it— 
into its truth and reality. It is strange that it has occurred 
to no one to compare it with the undoubted facts of the case, 
and the sworn evidence of witnesses, in order to test its truth. 
It is unfortunate that the court could not do so at the trial, 
upon a plea of guilty ; and though the magistrates took evidence 
as to the circumstances of the case, which, as we shall show, 
are utterly inconsiBtent with the statement of guilt, they, in 
the course of their duty, could only commit the girl for trial 
as she had chosen to say she did it. The learned judge at the 
trial expressed a wish that the case should be gone into with 
a view to test the confession, and see if it had been made from 
any other motive than a consciousness of guilt ; which of itself 
implied his impression that it might be s'o, and that the 
confession might possibly be false. 

Persons who are not acquainted with the history of criminal 
trials may fancy that the confession of a crime is certain to 
be true, but lawyers know that confessions are often, for 
some reason or other, untrue. And this even in capital 
cases, especially where, as in this instance, there is abundant 
reason to believe that the party making the admission 
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of gtult knew there was no danger of the capital penalty 
being inflicted* Persons commit suicide daily, and a false 
confession, even if death ensue, is but a form and mode of 
soicide. And if the sacrifice is made in despair on one 
side^ under the pressure of intolerable misery, and from 
the most powerful motiyes of affection on the other hand, 
with a view to save those who have been involved in ruin 
by some terrible event in which the world has implicated an 
entire family, the idea of such a sacrifice — ^under the com- 
bined force of the most powerful motives that can influence 
human nature — ^is infinitely more probable than that such a 
deed should have been done by such a person, and admitted in 
such a manner; that is, admitted without being confessed. 
The learned judge himself, with his usual and characteristic 
accuracy of expression, denoted the distinction. There was 
no confession, which would be unaccountable if the girl were 
guilty; for guilt seeks to unburden itself, and enters into 
detail, and in this instance there were the strongest moral 
reasons for doing so, in order to clear others who had been 
suspected and accused. But there was a marked absence of 
disclosure and detail, a studied adherence to the strictest reti- 
cence, an abstinence — evidently designed — from all circum- 
stantial statement of facts which might test the truth of the 
confession. If the confession were false, this is not only easily 
explainable, but would be precisely what we should expect A 
person who had not done the deed could not declare the de- 
tails, and would avoid attempting to do so, lest the attempt 
should betray the falsehood. And there never was a case in 
which details and circumstances were more necessary to clear 
others who had been suspected, and who had been made the 
subject of several previous inquiries. How strange that it 
should not have occurred to others — ^it evidently had occurred 
to the learned judge — to bring the confession to the test of a 
careful comparison with the undoubted facts of the sworn evi- 
dence in the case. Let us recall the history of the case, and 
trace out its broader features. 
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On Friday, June 30, 1860, the body of the murdered chUd 
was found in a privy, with strong marks of suffocation, with 
its throat cut from ear to ear, and with a deep stab half through 
its chest. It is most important in such a case to look closely 
at what is called the " real " evidence in tlio case — ^those cir- 
cumstances of the corpus delicti itself, which cannot deceive. 
Now in the present case the evidence of this kind was clear, 
strong, and conclusive as to the weapon used. The surgeon 
stated that there was a stab which was made by a long pointed 
knife, such as a dagger or a carving-knife. He came, he said, 
to that conclusion from the way in which the clothes were cut, 
** which nothing but a direct point would do." And he added 
that it would require great force to inflict such a wound. The 
wound, he said, must have been made by a dagger or pointed 
knife, and formed a stab made by a long and strong pointed 
instrument. Besides this, the throat was cut from ear to ear, 
which of course could have been done by a knife with a point, 
but the stab, the Eurgeon was sure, must have been done by 
such a weapon. 

Besides this, the surgeon stated that there were strong 
symptoms of suffocation. There was, he said, a blackened 
appearance round the mouth, as if something had been 
pressed tightly against it It struck him, he said, that there 
had been strong pressure against the mouth before death; 
" the tongue, too, was protruded." The appearance, he said, 
indicated that there had been pressure upon the mouth for a 
considerable time ; to such an extent as to cause the tongue 
to protrude, and blacken the mouth ; and cause suffocation, if 
not death. The severing of the arteries would have caused 
the blood to spirt up in a jet, unless death had already taken 
place. The stab, he was sure, would require a long sharp- 
pointed instrument, and could not have been caused but by 
a sharp point. The stab had, he said, penetrated half through 
the chest. 

Next, as to the time of the act. The surgeon stated that 
when he saw the body at nine o'clock, he thought death had 
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taken place five hours previously^ that Is^ about four in the 
morning. Allowing for the circumstance that the body was 
in a cool place — the vault of a privy — ^it is more likely that 
it was a less time than a longer time than that. But taking 
it at. thatj or about that time^ say between three and four 
o'clock in the morning, here the evidence of the surgeon 
received a strong confirmation in that of Mrs. Kent, who 
swore that " in the dim light of the morning," which would 
be between three and four, she heard a noise as of the drawing- 
room window opening ; which window was found open. 

Then as to the condition and circumstances in which the body 
was found. It was wrapped in a small blanket which had 
been upon the bed between the counterpane and sheet ; and 
under it was a small piece of flannel ; and under that as much 
as a square yard of some newspaper. Such were the circum- 
stances under which the body was found ; and it is obvious 
that whoever did the deed would be able to account for the 
weapon with which it was done — the opening of the window— 
the use of the flannel and the paper, and all the other sur- 
rounding circumstances of the case. 

It should be borne in mind further, that it was found in 
the course of the previous inquiries — though utterly forgotten 
afterwards — that there was access to the nursery from outside 
the house, through a little spare room adjoining it, and the 
low roof of an outhouse to which a man could obtain access 
merely by getting on a wall It is an illustration of the 
gXtreme stupidity which marks our mode of dealing with such 
cases, that not only has the fact been entirely forgotten, but 
the contrary of it has been persistently assumed in all tlie 
discussions the case has received, and it has been taken as 
a fact, therefore, that the actual murderer must have been 
an inmate in the house. We know that a legal gentleman, 
who, at the time the case occurred, applied his mind to it, and 
wrote an elaborate letter to the late Home Secretary, Sir G. C. 
Lewis, about it, came to a different conclusion ; and although? 
of course, there must have been some one in the house aware 
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of the murder — for no rational theory of motive could be 
started which would not implicate two persons — ^it is not 
necessary to assume that the other person was any party to 
the murder^ or even^ in a legal sense^ privy to it ; for it may 
have been done by one with the knowledge but without the 
assent of the other, who may have stood hj, under certain circum- 
stances^ a shocked and startled witness of the deed — committed 
on some sudden impulse, from the danger of an alarm. The 
assumption, therefore, that the actual murderer must have lived 
in the house (almost invariably made the basis of any theory 
of the guilt of Constance) is unfounded ; and if it be assumed 
by hypothesis that the actual murderer was not an inmate, 
then it is of coiurse almost certain that Constance was not 
impUcated at all ; for all theories of her guilt — ^including her 
own (which if false in any respect is not reliable at all) — make 
her the sole culprit. It is remarkable that a man actually 
confessed the perpetration of the crime, in the very mode now 
suggested as possible — viz.^ by having the child handed out of 
the window to him ; and he gave a very correct description 
of the premises, showing that he knew them ; which we allude 
to, not only as showing that those who knew the premises were 
aware of the possibility of such a mode of committing the 
deed — but also as illustrating, by what ensued, the impor- 
tance of sifting a confession. 

That confession was sifted and treated by the magistrates a9 
false, and the man was discharged. Assuming that it was 
false, as there was one false confession of the crime there 
mght be another — ^the one, indeed, might have suggested the 
other — and if the one upon investigation was found to be false, 
perhaps the other might have been equally found false, if 
equally sifted. That case shows that magistrates are not 
obliged to commit persons on their own confession, if upon 
investigation they have reason to believe it false ; and we were 
not quite satisfied with the committal of Constance Kent with- 
out a sufficiently stringent inquiry into the truth of her con- 
feasion, and especially as to its consistency with the sworn 
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eiadence taken or given at inqmries^ and the undoubted facts 
in the case. To these we desire to direct attention, not in the 
least with the view of showing or suggesting who did the deed 
(for the time for finding out that has long since passed away) but 
with the view of testing the truth of the admission made by 
Constance Kent, and illustrating the infirmity of our law^ in 
not admitting of a proper investigation at the trial of the truth 
of the plea of guilty. We desire, indeed, to direct particular 
attention to this, that all the real evidence in the case, especially 
the appearances of sufibcation, point clearly to a deed rather 
sudden than premeditated and prepared ; and we particularly 
point to this, that the confession of Constance Kent, who 
declares she carried the child down so carefully and gently as 
not to wake him, is utterly at variance with these clear proofs 
of violent suffocation. 

Next, as to the circumstances which immediately followed 
the event, the facts are at once proved, beyond a doubt. The 
very same morning the surgeon, with the police superintendent, 
examined the nightgown of Constance Kent, which was on 
her bed, and observed nothing to attract their attention ; the 
murder was early on Saturday morning, and on the Monday 
morning the clothes were put in a basket, in a lumber-room, 
to which all in the house had access, until the laundress came, 
which was at mid-day ; turning to the evidence of the house- 
maid, the night-dress Constance had worn the week before, 
ending on Saturday, was put into that basket, and a second 
was in wear, which had been aired for the purpose on the Satur- 
day ; and a third was taken into wear on the following Satur- 
day, so that, as the girl only had three, the one worn on. the 
night of the murder must have been either the one put into the 
basket, or the one just taken into wear. 

It is clear that the surgeon ]\nd superintendent saw both 
of them, but they observed nothing particular in either; 
and on the same day, the Saturday, at four in the afternoon, 
the wife of a policeman came to examine the nightdresses 
of the young ladies, and among others that of Constance, 
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and found nothing to lead to suspicion^ and the one 
she saw had been worn a week, so that it was the old one, 
which the housemaid swore was put into the basket on 
Monday morning, the basket being put into the lumber-room 
till the laundress came for it, during which interval the 
basket was open to everybody in the house. When the 
laundress came to examine the basket she found, as she said, 
that the nightgown was missing, and it has never been dis- 
covered what became of it; but it is obvious that it might 
have been taken by anyone in the house, so that it« disappear- 
ance proved nothing gainst anyone in particular. 

Then as to the piece of flannel found under the body, the police* 
man's wife, on that very day, the day of the murder, examined 
and testified that it was a chest protector made out of an old 
flannel garment, and that she tried it on all the servants, and found 
that it fitted the nurse exactly, though the nursemaid swore 
" it did not belong to the house." There was not a single fact 
which in any way pointed to Constance, and the incidents of 
the missing nightgown rather pointed to some one else as 
having abstracted it to throw the guilt upon her, because as 
both her nightgowns, the one just tal^eninto wear, and the one 
out of wear, had been seen and examined by several persons on 
the day of the murder, she had no reason to abstract it, and 
anyone else might have done so. 

When Constance was accused, at the time, even with all the 
aid of a detective, not one single fact could be proved against 
her. The fact of the [nightgown being missing, as already 
shown, came to nothing, or rather, went to point to some one 
else. The fact of a garment having been fou^d downstairs,* 

* ^* In evideucc, police-sergeant James Watts said : That in conse- 
quence of certain information which I received, I proceeded to the house of 
Mr. Kent, in June, 1850, and made a search. In the course of the search I 
found in the fire-hole in the scullery a chemise wrapped up in a thick brown 
paper. I took it into the stable in the yard to examine it, and while so 
employed, police-superintendent Foley came, and I showed it to him. There 
was blood oft it. Mr. Foley took it away, and said he would hand it to a 
medical gentleman. I have not seen it since. The blood was oh the lower 
part of the chemise. There was a good bit of blood about it. The blood 
was on both the fore and hinder part. I do not think that there was any 



60 The Case of Constance Kent and the Plea of GuiUy. 

came to less than nothings for it was not proved that it belonged 
to Constance, or that the blood was not natural, which, indeed, 
it would appear it was, and this accounts for its never having 
been seen again after having been shown to a medical man. 
The fact, indeed, that it was found secreted downstairs, points 
rather, as does another fact* not proved in evidence, to the 
servants. 

It is surprising that any one should have supposed for a 
moment that Constance should have destroyed one bloody 
garment and secreted another downstairs, in a place where it 
must have been found. The evidence, indeed, showed that she 
had not destroyed a nightdress, for the housemaid proved that the 
one which was missing was the one seen and shown to several 
persons on the morning of the murder; and the two others 
were found; and the girl had but three. The detective, 
whose blundering in the case strongly showed the want of 
persons of some intellect to undertake such cases, had got an 
idea into his head, just one of those ideas which ignorant 
persons take up so readily, and cannot bring to the test of 
careful and enlarged examination of all the facts. His idea 
was that the nightdress ^)ut into the basket was not the one 

blood on the garment about the shoulder part. The marks of blood and 
smears nearly covered the lower part of the dress. They were both before 
and behind. I found the chemise on the Saturday afternoon about four 
o'clock. By Mr. Rod way : I don't know, of my own knowledge, whether the 
chemise was ever shown to a medical man. I have never seen it since." 

* " There is one fact which has never yet come to light, from first to last, in 
this case. It will be remembered that the man-servant and boys swore that 
when they cleaned the knives and forks in the pantry on the morning of the 
murder, June 30, all the knives were there and not one was missing. Shortly 
after the discovery of the murder, the local police, in scrutinising the locality 
of the pantry, happened to take particular notice of the knife-cleanipg 
machine. Thev applied a turnscrew to the screws, and found them easily 
vield, opened the machine, examined the inside, and a white-handled poultry 
knife, with spots as of blood clearly visible upon the blade, was discovered 
hidden there. This circumstance, like that of the stained piece of linen 
found in the boiler flue — whether important or unimportant we do not say- 
was kept strictly secret, and it was only by a stratagem that the writer con- 
trived to get an acknowledgement that such a knife, with such stains as 
described upon the blade, had been found in the knife-cleaning machine. 
This knife, when last seen, which was about four years ago, was in the pos- 
session of the police. Who knows, if this had been produced at the time, 
what aid it might have rendered as a link in the chain of evidence in the 
elucidation of the mystery ? " — Western Daily Press. 
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ivorn during the bloody deed^ but one put into tbe basket in 
substitution for it, and withdrawn to put in its place — Cleaving 
tbe absence of a third to be accounted for by a supposed loss 
by the laundress. 

It no doubt would be absurd to suppose that Constance, 
a sbarp sensible girl, should have put a nightdress which had 
been bloody, into the basket, or that she should at once raise 
suspicion against herself by withdrawing one from the basket, 
the loss of which the laundress was certain to discover and 
declare — as she did — ^that very day ; and this although several 
witnesses had seen both dresses and found nothing to observe 
upon them. Thus she would gratuitously and unneces- 
sarily have exposed herself to a fatal and irremovable sus- 
picion. If her statement is true, the " detective " was wrong 
altogether; for she says the dress put into the basket was 
the one worn while she did the bloody deed. On the probable 
truth of this it is enough to observe that it was too absurd 
even for the detective to suppose; and no one, surely, can 
believe that, supposing the nightdress had such traces that 
she should have felt it necessary to withdraw it and incur 
the certainty of irremovable suspicion, the persons, male and 
female, who had examined it on the morning of the murder, 
would not have observed those traces. For the present, 
however, it is enough to notice that if the confession is true 
the detective's theory was wrong ; and that the undoubted facts 
in the case are not to be reconciled with either the one or the 
other. However, there was one fact which had a fatal effect 
upon the girl — ^the nightdress, beyond a doubt, was missing. 
And that fact ruined her. 

It was a fact which could not, we think, be explained on any 
credible theory of her guilt. But, on the other hand, it could 
not be explained on any theory of her innocence^ except upon 
this, that some one else, implicated in the crime, and an 
inmate of the house, had withdrawn the dress from the 
basket, in order to divert suspicion and throw it on Con- 
stance; and it is observable that about a week after the 
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murder the nurse, being then herself under suspil^on and 
surveillance of the police^ remarked upon the fact that the 
night-dress was missing as certain to lead to a disclosure of the 
guilty party ; and went so far, according to two witnesses, as 
to state that she herself had seen the dress put into the basket^ 
which would be untrue, and which she at once denied ; but 
they, on their oath, asserted that she had said so, and it was 
one of the facts given in evidence against her. 

This shows that it might have occurred to any inmate who 
either was conscious of guilt or suspicion, to seek to throw the 
suspicion off in this way. Such a course has been known to 
be taken by a person suspected, though not guilty ; and, once 
taken, of course could never be acknowledged ; for, on the 
other hand, it would be deemed, in all likelihood, a fatal proof 
of guilt. So that the mere fact that the dress was missing 
proved nothing against the person to whom it belonged, as 
others in the house had the opportunity of removing it; and 
on the other hand^ of course that person must always remain 
open to suspicion, unless its removal was brought home to 
any one else. The act of abstracting the dress, whoever 
did it, was secret, and no one would be likely to confess 
what it would be probably fatal to acknowledge. An 
attempt was made, on the hearing of the case against the 
nurse, to connect her with the incident in this way, that two 
witnesses swore, as already stated^ that she said she had herself 
seen the dress put in the basket, and that being taxed with 
this she denied it ; but that was all that could be proved about 
it, and the one fact, beyond a doubt, which was fatal to 
Constance Kent, remained unexplained; viz., that it was 
missing. 

That so eminent and acute a personage as the late Lord 
Chancellor was satisfied that Constance was not the guilty 
party, appeared from this, that after the most careful inquiry, 
and after bringing his powerful mind to bear upon the case, he 
directed the nurse to be apprehended and accused, and a great 
deal of evidence was given against her. The great fact, to 
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begin wkh, was that she had the care of the child^ and that he 

was in her bedroom. Added to that was the fact^ that 

although she admitted having missed the child as early as 

five in the morning, she made no alarm until two hours later, 

and then gave as a reason one which her mistress deemed 

unsatisfactory. Further, it was proved that it was impossible 

she should have observed from her own bed, as she stated, that 

the child was gone. Further, it was proved that she had said, 

before the child was found, that the blanket was missing, 

although, as it was said, she could not have seen whether it 

was there or not. And then there was the fact of her having 

said that she had seen Constance's dress put into the basket, 

which she denied. But the fact that the dress of Constance 

was missing being unexplained, and there being no evidence 

to connect the nurse with it, or anyone else, the magistrates 

felt that it was impossible to convict the nurse, and therefore 

improper to conunit her for trial, and she was discharged, but 

not until after an inquiry which lasted several days. 

Her discharge was the ruin of Constance Kent. Everyone 
saw, and she must have felt, that so long as the missing dress 
was unadbounted for she would be suspected as the murderess. 
That the consciousness of this suspicion must have entailed 
upon her a load of mental anguish absolutely unendurable 
must be obvious to anyone. It is evident that it drove her 
from home ; for although her family, it appeared, corresponded 
kindly with her to the last, she remained away for the whole 
of the five years which elapsed before her surrendering herself 
to justice. 

That these were years of crushing anguish, which might well 
drive her to desperation and despair, no one can doubt. She 
must have felt at last that she might as well almost have been 
the murderess, as she had to bear the brand of murder — bearing 
the doom of Cain, if not his guilt. Life must at last have 
become a burden too grievous to be borne, and death itself have 
assumed the aspect of a welcome relief. Nor was this alL To 
add to her anguish on her own account, was the consciousness 
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of the heavy doom which had fallen upon her family. They had 
literally heen overwhelmed with ruin ; her father and brother 
especially — ^to both of whom she was tenderly attached — ^were 
utterly beggared. The one had to give up his appointment, 
the other^ it appeared^ found it impossible to obtain one. These* 
facts have been stated publicly by a friend of the family^ a 
Mr. Stapleton, who, on behalf of the girl herself, avowed that 
she was most anxious to exonerate her father and brother from 
the load of obloquy which attached to, and had utterly over- 
whelmed them. And one cannot conceive a more cruel fate 
than this befalling any relatives so near and dear, nor one more 
calculated to weigh upon and crush to the earth the soul of that 
young girl. 

Here, then, were the two most powerful motives which 
could ever influence the human mind, to prompt her to a false 
confession — affection and despair. Affection for those she 
most deeply loved, for herself the darkness of a black despair. 
For herself she must have felt hopeless. Upon the hypothesis 
of her innocence, someone else, really guilty, had secreted her 
dress to throw the suspicion upon her, and, having cruelly 
succeeded, was not likely to acknowledge the dark deed. In 
the future, therefore, there was for herself no. hope. She was 
branded, until death, as a murderess. And meanwhile, her 
father and her brother were ruined for her sake. She could 
save them by a false confession, which could hardly render her 
own fate worse than it was. Meanwhile, she had been for 
some years under morbid religious influences, she had been for 
two years at a Tractarian Religious House, under the 
*^ spiritual care" of a Miss Graeme, who called herself her 
spiritual mother, and a Rev. Mr. Wagner, who assumed to act 
as her spiritual father. Of the part played in the case by these 
two persons, we care not to speak, except so far as it bears on 
the case of Constance. No one, we think, can consider that 
the influences they were likely to exert were healthy ; on the 
contrary, they were far more likely to augment the morbid 
feelings of despair ; and, perhaps, ill-regulated religious senti- 
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ment may have suggested the idea of a voluntary sacrifice of 
herself for the sake of those shc^ loved. ' If we can rely on 
Mr. Wagner's statements, " It was entirely her own voluntary 
act." *^It was entirely her own proposition." This very 
much confirms the view we suggest. For, as he stated that 
she had made secret confessions to him, and it would be bis 
duty to tell her that she must disclose the circumstances, so as 
at once to test her truthfulness, and clear others who had 
been suspected, her not doing that, and her proposing to make 
a public surrender of herself as the guilty party, are strong to 
show that conscience was not the real motive ; and, therefore, 
that the confession was not true. For, if conscience had been 
the motive, she herself would have suggested, if her " spiritual 
father" had not, that, in order to clear others, it would be 
proper to enter into circumstances and details. This, however, 
it will be seen she did not do, and her " spiritual father " and 
herself were equally regardless of her duty in this matter, 
assuming her to be guilty. That duty clearly was to make 
Buch a disclosure as should clear others, by disclosing details 
^hich the giulty only could disclose. This alone could clear 
others ; for it was the only thing which the guilty alone could 
do. The guilty party alone could know the details, and there- 
fore that party only could disclose them. And the suspicion 
resting upon other persons had arisen from circumstances 
vrhich could only be explained by a full disclosure. No such 
disclosure, however, was made ; but Constance Kent, accom- 
panied by her " spiritual father and mother," went to a police 
court and put in a cut-and-dried admission of her guilt, which 
ran thus :-*-'' I, Constance EmUie Kent, alone and unaided, on 
the night of the 29th of June, 1860, murdered at Boad-hill 
House, Wiltshire, one Francis Saville Kent. No one before 
the deed aided me in its execution, nor afterwards aided me in 
concealing it." 

We well remember, on the morning when this extraordinary 
statement was published, no one could be met with in West- 
minster Hall who was satisfied with it. It was so unlike 

VOL. XX. — NO. XXXIX. ,F 



66 The Case of Constance Kent and the Plea of Guilty. 

a real confession — ^it was so formal and unnatural in its tone — 
it showed such an evident desire to dear some other parties — 
jet, on the other hand, it was destitute of that fobiess of 
disclosure which alone could do so. 

It was difficult to explain this, except upon the theory that 
her confession was not true, so that it was necessarily thus 
curt and general in its terms, lest, by lapsing into detail, it 
should expose its falsity. However, to this course she adhered 
throughout, and at her trial, in perfect consistency, pleaded 
guilty. Throughout, her evident object was to clear others 
and to restore the character of her family. Thus, while 
in prison, she wrote a letter with a view to disclaim the 
imputation of any unkind treatment. '' I have received the 
greatest kindness from both the persons accused of subjecting 
me to it." The difficulty was only increased by this, for where 
could be the motive ? She was proved to have been fond of 
the child, and the child was fond of her. She had no ill treat- 
ment to revenge, and of course no ill-feeling for the child. At 
the trial, she publicly disclaimed both motives. By the lips 
of her counsel she declared that she had been treated with the 
utmost kindness ; and by her own, she disclaimed any dislike 
of the child. This only heightened the mystery, for it destroyed 
the only theories of motive which any human imagination 
could conceive, and it supplied no other. Yet, if she did the 
deed, there must have been a motive, and a strong one. It 
was a terrible, unnatural deed for a young girl to do — ^to cut 
the throat of a sleeping child — the child of a fondly-belored 
parent, who was deeply attached to her and treated her with 
every kindness. Motive there must have been ; but the only 
conceivable motives were disclaimed, and no other was sug- 
gested, though a clumsy attempt was made, in equivocal 
language, to insinuate the motive which was denied. And iti^ 
curious to observe the difficulty in which the girl has evidently 
found herself placed by these contradictory statements. This 
she could not avoid — her great object evidently being to 
clear others. She admitted the deed, but denied the only 
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motive which could have led her to it She publicly denied 
either jealousy or revenge. No other motive could be con- 
ceived by any one for Iier murdering the child ; though there 
was more than one which might very easily have led some 
other person to do it. Therefore her denial of the only 
conceivable motive for her doing the act, tended, along with 
the unusual character of her confession, to produce an impres- 
sion on the public mind that it was very unsatisfactory. 

Suddenly there appeared in the Times the following letter : 

*' Sib, — ^I am requested by Miss Constance Kent to communicate 
to you the following details of her crime,' which she has confessed 
to Mr. Bod way, her solicitor, and to myself, and which she now 
desires to be made public. 

''Constance Kent first gave an account of the circumstances 
of her crime to Mr. Rodway, and she afterwards acknowledged to 
me the correctness of that account when I recapitulated it to her. 
The explanation of her motive she gave to me when, with the per- 
mission of the Lord Chancellor, I examined her for the purpose of 
ascertaining whether there were any grounds for supposing that 
she was labouring under mental disease. Both Mr. Rodway and I 
are convinced of the truthfulness and good faith of what she said 
tons. 

'' Constance Kent says that the manner in which she committed her 
crime was as follows : — A few days before the murder she obtained 
possession of a razor from a green case in her father's wardrobe, and 
secreted it. This was the sole instrument which slie used. She 
also secreted a candle with matches, by placing them in the corner of 
the closet iu the garden, where the murder was committed. On the 
night of the murder she undressed herself and went to bed, because 
she expected that her sisters would visit her room. She lay awake 
watching until she thought that the household were all asleep, and 
soon after midnight she left her bedroom and went downstairs and 
opened the drawing-room door and window shutters. She then 
went up into the nursery, withdrew the blanket from between the 
sheet and the counterpane, and placed it on the side of the cot. She 
then took the child from his bed and carried him downstairs through 
the drawing-room. She had on her night-dress, and in the drawing- 
room she put on her goloshes. Having the child in one arm, she 
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raised the drawing-room window with the other hand, went round 
the house and into the closet, lighted the candle, and placed it 
on the seat of the closet, the child being wrapped in the blanket 
and still sleeping, and while the child was in this position she 
inflicted the wound in the throat. She says that she thought the 
blood would never come, and that the child was not killed, so she 
thrust the razor into its left side, and put the body, with the 
blanket round it, into the vault. The light burnt out. The piece 
of flannel which she had with her was torn from an old flannel 
garment placed in the waste bag, and which she had taken some 
time before and sewn to use in washing herself. She went back ' 
into her bedroom, examined her dress, and found only two spots of 
blood on it. These she washed out in the basin, and threw the 
water, which was but little discoloured, into the footpan in which she 
had washed her feet over night. She took another of her nightdresses 
and got into bed. In the morning her nightdress had become dry 
where it had been washed. She folded it up and put it into the 
drawer. Her three nightdresses were examined by Mr. Foley, 
and she believes also by Mr. Parsons, the medical attendant of the 
family. She thought the blood stains had been effectually washed 
out, but on holding the dress up to the light a day or two after- 
wards she found the stains were still visible. She secreted the dress, 
moving it from place to place, and she eventually burnt it in her 
own bedroom, and put the ashes or tinder into the kitchen grate. It 
was about Ave or six days after the child's death that she burnt tlie 
nightdress. On the Saturday morning, having cleaned the razor, she 
took an opportunity of replacing it unobserved in the case in the 
wardrobe. She abstracted her nightdress from the clothes-basket 
when the housemaid went to fetch a glass of water. The stained 
garment found in the boiler-hole had no connection whatever with 
the deed. 

'^ As regards the motive of her crime, it seems that although she 
entertained at one time a great regard for the present Mrs. Kent, 
yet if any remark was at any time made, which in her opinion was 
disparaging to any member of the first family, she treasured it up, 
and determined to revenge it. She had no ill-will against the little 
boy, except as one of the children of her stepmother. She declared 
that both her father and her stepmother had always been kind to 
her personally, and the following is the copy of a letter which she 
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addressed to Mr. Rodwaj on this point, while in prison before her 
trial : — 

" * Devizes, May 15. 
" * Sir, — ^It has been stated that my feelings of revenge were 
excited in consequence of cruel treatment. This is entirely false. 
I have received the greatest kindness from both the persons accused 
of subjecting me to it. I have never had any illwill towards either 
of them on account of their behaviour to me, which has been very 
kind. 

'^ ' I shall feel obliged if you will make use of this statement in 
order that the public may be undeceived on this point. 

" ' I remain, Sir, yours truly, 
" * To Mr. R. Rodway.' " " * Constance B. Kent. 

" She told me that when the nursemaid was accused she had fully 
made up her mind to confess if the nurse had been convicted, and 
that she had also made up her mind to commit suicide if she was 
herself conxicted. She said that she had felt herself under the 
influence of the devil before] she committed the murder, but that she 
did not believe, and had not believed, that the devil had more to do 
Twith her crime than he had with any other wicked action. She had 
not said her prayers for a year before the murder, and not afterwards 
until she came to reside at Brighton. She said that the circumstance 
^hich revived religious feelings in her mind was thinking about 
receiving sacrament when confirmed. 

" An opinion has been expressed that the peculiarities evinced' by 
Constance Kent between the ages of 12 and 17 may be attributed to 
the then transition period of her life. Moreover, the fact of her 
cutting off her hair, dressing herself in her brother's clothes, and 
leaving her home with the intention of going abroad, which occurred 
when she was only 13 years of age, indicated a peculiarity of dispo- 
sition, and great determination of character, which foreboded that, 
for good or evil, her future life would be remarkable. 

" This peculiar disposition, which led her to such singular and 
violent resolves of action, seemed also to colour and intensify her 
thoughts and feelings, and magnify into wrongs that were to be 
revenged any little family incidents or occurrences which provoked 
her displeasure. 

"Although it became my duty to advise her counsel that she 
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evinced no symptoms of insanity at the time of mj examination, and 
that, so far as it was possible to ascertain the state of her mind at so 
remote a period, there was no evidence of it at the time of the mur- 
der, I am yet of opinion that owing to the peculiarities of her con- 
stitution it is probable that under prolonged solitary confinement she 
would become insane. 

" The validity of this opinion is of importance now that the sen- 
tence of death has been commuted to penal servitude for life ; for no 
one could desire that the punishment of the criminal should be car- 
ried out so as to cause danger of a further and greater punishmeDt 
not contemlpated by the law. 

'* I have the honour to remain your very obedient servant^ 

"John Chables Bucknell, M.D. 

" Hilhnorton Hall, near Rugby, August 24.*' 

Everything about this letter was considered unusual and 
unsatisfactory ; and indeed^ like the case itself^ it was extra- 
ordinary. It did not appear to whom it was addressed, or how 
it came to have been written. It was pretty clear why it was put 
forth. It was an attempt to explain the mystery which people 
found so extremely unsatisfactory. It revealed an effort to 
elicit from the girl some statements of detail by which the 
truth of her confession could be tested. But in that point of 
view, if even on the face of it the statement had been credible, 
it would have been worthless. The whole value of a confession 
is its voluntariness. This was not a confession : it was not 
voluntary : it was a statement got up for an object ; very likely 
by leading questions suggested by the very difficulties it was 
intended to meet. But there are more fatal difficulties in the 
statement. It is contradicted on all the material points by the 
facts of the sworn evidence. This was the very result which a 
real confession would have led to, and which for that reason she 
had avoided. On every material point the statement thus elicited 
from her will be found at variance with [the undoubted facts of 
the sworn evidence. First as to the time : she puts it at soon 
after midnight : the evidence of Mrs. Kent and the surgeon 
puts it at between three and four ; a difference of three hours. 
Next as to the weapon : she says it was a razor, which has no 
point ; the surgeons are sure that it mu«t have been a losg 
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sharp-pointed knife, as everyone can see it must have been, to 
inflict a deep stab half through the chest. Then as to the cir- 
cumstances of the act : she says the piece of flannel was merely 
a rag used for washing ; whereas the police-searcher stated it 
was a chest flannel which fitted the nurse. She says nothing as 
to the suffocation which had evidently taken place. Then she 
talks of blood not having come, upon the arteries of the throat 
being severed by a cut right through to the bone. Why the 
blood, as the doctors said, must have burst forth in a jet, and 
covered the murderer with its crimson tide. She says there 
were only two spots of blood on her nightdress, which no one 
for a moment can believe. She says she washed out the stains ; 
and that the next morning the sergeant and police superinten- 
dent examined all her three nightdresses, and they observed 
nothing ; to which may be added that the policeman's wife ex- 
amined them later in the same day and observed nothing ; yet 
she says that some days afterwards she found the stains still 
visible, and therefore secreted the dress. In the meanwhile, 
according to her account, she had gratuitously contrived * to 
fasten a fatal suspicion upon herself by withdrawing from the 
basket the nightdress which had already passed repeated 
inspections with perfect impunity, and when washed would 
have been rendered secure for ever. Can anyone credit such 
a tissue of self-contradictory statements ? The greatest diffi- 
culty, however, is as to the motive for the crime. 

As abeady stated, before and at the trial she had disclaimed 
both jealousy and revenge — the only motives conceivable, and 
no others could possibly be imagined. There is, therefore, in 
the above an equivocating attempt to reconcile two utterly 
contradictory statements — that there was no unkindness, and 
yet there was a desire of revenge ; there was no imkindness 
from the stepmother, and no ill-will towards the little boy ; 
and as to her father, he was kindness itself, and she was very 
fond of him and the child. Then why on earth should she 
have done so horrible and unnatural an act as to cut the throat 
of her father's infant child, without any motive either of 
jealousy or revenge? This is a difficulty which is utterly 
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insuperable by any sophistry^ and it is quite untouched by the 
above elaborate attempt at explanation. The whole dociiment 
is equivocating, and leaves upon the mind the impression of 
untruth. 

We have said enough to show that the whole aspect of the 
case is exceedingly unsatisfactory, and that it is still plunged 
in mystery. That such should be the result, is discreditable to 
our criminal proceedings. It is already a great evil that 
persons should be allowed to prevent inquiries by pleading 
guilty. For certain reasons in the present case it was desired 
by certain persons that a trial should not take place, and those 
whom it might have exposed no doubt did their best to prevent 
it. They had the girl — ^for reasons we have already explained 
— completely under their influence; and they easily induced 
her to adhere to the course she at first had adopted, of avoid- 
ing any course which might lead to disclosure. It might 
have defeated the great object of the confession, for it might 
have exposed its untruth. If its object were to remove suspi- 
cion from others, and not to promote justice, or disclose truth, 
then of course a trial would be the last thing that would be 
desired, and the plea of guilty would prevent it; It ought not 
to be in the power of anyone thus by false pleas to baffle 
justice, and defeat the ends of law. The great object of 
the administration of justice is that it should give satisfaction 
to the public, and the public have an interest in it It is not 
like a civil matter which merely concerns the individual. The 
essence of criminal procedure is that it concerns the whole 
realm, and no one ought to be allowed by a collusive or colour- 
able plea to assume the guilt of another's crime, in order to 
prevent an inquiry and conceal the truth. The judge ought to 
be able to order a plea of Not Guilty to be entered, and to 
direct the trial to proceed. Had it been possible to take this 
course in the present case, probably the mystery might still 
have been cleared up ; or at all events it would have left it 
open for future and further inquiry, and the ends of justice 
would not have been defeated by a false confession, as they 
have been, it is to be feared, in the present instance. 
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Art. v.— law CONSIDERED AS A FORMAL 
SYSTEM. (No. 2.) 

( Continued^ and developed in some applications of the maxim, 
" Sic utere tuo ut alienum non IcBdas,^^) 

"OEFORE proceeding to a more detailed examination of the 
"^ limits of the rights mentioned above, and the modifica- 
tions of the general rule forbidding interference with their 
enjoyment, it is necessary to add some remarks upon the 
alteration of legal relations. 

In the first place, law may be (fbnsidered as determining at 
any moment the rights and obligations of all persons subject 
to it, without regard to any previous state of legal relations. 
Secondly, it may be considered as determining legal rights 
and obligations upon events which are also events altering 
existing rights and obligations ; and, so far as the rights and 
obligations thus determined have for their object any part of 
possible action which was already subject to existing rights 
and obligations, this must be the case. Thirdly, the event 
determining rights and obligations may be the exercise of will 
on the part of some person empowered by law so to determine 
them. 

Thus legal rights and obligations are considered, not as fixed 
and unalterable in their subjects, but as capable of being 
received, conferred, and imposed ; and each individual is con- 
sidered as possessing or not possessing a capacity or power of 
receiving, conferring, and imposing such rights and obligations. 
If the event on which the alteration depends is not the 
exercise of a power in some person to determine the alteration, 
it is necessary that its exact form should be determined by the 
general law. But if it is such a fact, the same act which is 
the exercise of the power may also determine the form of the 
change. For law might be considered as only regarding 
definite issues ; ascertaining in its original terms definite rights, 
over definite objects, existing in definite persons, and deter- 



74 Law Considered as a Formal System. 

mined on definite events; and obligations similarly defined. 
But it may also admit of rights and obligations not definitely 
described in the original terms of the law, but determined by 
the exercise of a power to do so placed by it in individasLls^ 
being a power of determining either their own action or that 
of others; in which case what is contained in the original 
terms of the law is only a definition which determines the 
persons having the power, the nature of the action subject to 
it, and the limits of that action within which it may be exer- 
cised, and the mode of its exercise; leaving the particular 
form of the change within the terms of that definition to the 
choice of the person owning the power. Thus the definite 
legal rights and obligations are altered, or the statement of 
rights and obligations as existing previously is altered, while 
the general law takes up into it the act of exercise of the 
power, which, with reference to the general law, may be 
regarded as a statement of fact, or rather as a particular law 
to be read as if written into the code or system ; the person 
owning the power being, to the extent of his power, in the 
position of that authority which has the power of making laws 
in general. 

The effect of such an act may be either to transfer some 
existing right or obligation from one person to another, so as 
to make the definition of the legal relation the same, the 
persons only being different ; or to extinguish it altogether or 
in part ; or to create some new right or obligation, the descrip- 
tion, in fact, of the action which is its object being different from 
that of the action which is the object of any existing right or 
obligation. But every change of legal relation, whether by 
creating, or transferring, or destroying, a right, or by imposing, 
transferring, or remitting an obligation, involves an alteration 
both of right and obligation ; for if any person acquires a right 
not before existing, either in that shape, or involved in any 
larger right, an additional object is furnished for the application 
of the rule which restrains action interfering with the rights of 
others; so that the contents of that rule are enlarged; or if 
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the right so created existed as part of some other rights though 

that rule is not altered in contents as to the rest of the world, 

yet to the extent of the derived right the obligation of the 

person receiying it is remitted^ and an obligation is imposed on 

the owner of the right from which it is derived with respect to 

the new right so constituted ; and if a right is merely trans- 

ferred, the same respective change of legal relation occurs as to 

the whole of the action which is its object ; if, again, a right be 

wholly or in part extinguished, all obligation which existed for 

the sake of, or as the result of, that right is also remitted. On 

the other hand, if a new obligation is created, the right of 

action of the person on whom it is imposed is restrained where 

it was before free ; if an obligation is transferred, not only is 

this restraint imposed on the action of the transferee, but the 

right of action of the person formerly subject to it is enlarged 

by the remission of the previous restraint ; and if it is simply 

remitted, the right of action is simply enlarged. 

Every such act having, therefore, this double aspect, it 
becomes a question with respect to each whether it partakes 
more of the one character or of the other ; and perhaps it may 
be stated in general, that where there exists a right or an 
obligation capable of receiving a definite restriction, and there 
is an exception to its original and most ample form constituting 
a definite class of action, any such exception will form respec- 
tively a subordinate or partial obligation or right. 

Obligations are of four kinds : first, the general obligation 
which is constituted by the rule of law forbidding acts which 
interfere with the enjoyment by others of objects of property 
owned by them, and the contents of which are all the instances 
in which such action is possible ; second, obligations to act 
or abstain from acting in some mode determined by the act 
of the person subject to the obligation ; third, absolute injunc- 
tions and prohibitions with respect to particular acts or classes 
of acts— and by absolute I mean to express that which is its 
common use in legal phraseology, complete, final, oi: conclu- 
sive; fourth, obligations to act or to abstain from acting in 
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eonformity with directions given by others, who are by law 
empowered to issue such directions. 

The purposes of these four kinds of obligations also differ ; 
the first being constituted for the sake of the individual 
owners of the property protected by it ; the second operating 
to compel the performance of promises made by one person to 
another, and to realise the expectations raised upon them; 
these two constitute private rights and obligations. The 
third is constituted, not directly for the sake of individuals 
taken separately, but of the whole community ; the fourth, 
also, for purposes of a public nature, and principally for the 
purpose of compelling the observance of the three first kinds. 

The persons respectively owning the power of remitting 
these obligations in detail correspond with the purposes for 
which the obligations are imposed. As to the first, the power, 
with respect to each particular object of property, is placed 
in the hands of the person owning that object ; as to the second, 
in that of the person to whom the promise was made, or his 
representative ; as to the third and fourth, they can be altered 
only by the act of legislative authority which is constituted 
by law to regulate and protect the public interests, or by the 
authority to which it commits any powers deemed necessary 
for the administration of public affairs in general, or any 
particular portion of them. 

The first two are the only ones with which we are at pre- 
sent concerned, and principally the first. The first is not to 
to be taken as a privation of any right of action previously 
existing, and its modifications exist principally in the shape 
of enlargements of rights ; the second exists as a restraint 
placed upon the legal freedom of personal action, and its forms 
are such as are given by the original terms of the transaction 
between the parties, at their discretion within certain general 
limits, or by any subsequent transaction of a similar nature 
between the same parties, or those representing their personal 
rights and obligations ; the right here exists by virtue of the 
obligation, and, as in the former case a right might be conceived 
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of as existing without a corresponding obligation, and is in 
forin antecedent to it, so here a personal obligation might be 
conceived of as existing without a corresponding right, and is in 
form antecedent to it ; the obligations of the former class, there- 
fore, follow and depend upon the rights ; the rights of the latter 
class follow and depend upon the obligations. 

The modifications which may be effected of right of owner- 
ship over external objects of property, and of the corresponding 
obligation, are as follows : — First, the entire right of property 
in any object being retained, any use of it which is competent 
to the owner himself, may be, from time to time, permitted to 
another ; which is to remit, to that extent, the obligation of 
non-interference to which that person was subject, in respect 
of thjit object. Second : the entire right of property may be 
transferred to another ; and, in that case, the previous owner is 
subjected, in respect of that object, to the obligation to which 
the transferror was before subject; who, on the other hand, is 
released from the obligation. Third : there may be severed 
from the general rights of use which belong to entire owner- 
Bhip, certain definite uses, which may either be transferred to 
another, the residue of the right of property being retained by 
the former owner; or that residue of rights may be transferred 
to another, the definite use being retained ; or the two may be 
transferred severally to different persons ; and, in this case, to 
the extent of the use or the residue transferred, a similar alter- 
ation of legal relations takes place. And, further, such limited 
rights of use, when created, may be dealt with by being released 
to the general owner, and (sometimes) by being transferred to 
another. AH these modifications are such as give a certain 
right of use of the object of property in question, and affect 
only the general obligation not to interfere with the enjoyment 
of others, but do not impose any definite and particular obliga- 
tion. But, fourthly, there may be imposed on the owner of the 
property, as such, an obligation to do or abstain from some par- 
ticular act in favour or for the benefit of some other person, 
and such an obligation partakes of the nature of the second 
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class of obligations^ but as ^being annexed to a right of owner- 
ship is properly considered in connection with it. The element 
of time is not here taken into consideration. 

We proceed now to consider in detail some of the definite 
forms in which the general obligation of non-interference 
appears^ and the modifications of the rights of property which 
give rise to or result from them. 

The owner of land is, for the benefit of the owner of adjacent 
lands, and with reference to the operation of permanent and 
continuous causes, subject to two principal restrictions, which 
attach upon him as owner of the land, and without any special 
title. 

First, since adjoining lands depend upon one another for 
support, every owner of land is bound to continue to aiS>rd to 
neighbouring Iwid, or is bound not to deprive it of, such support 
as is naturally afforded to it by his own, and is naturally 
required to retain the other in its place. The land, upon the 
owner of which the burden rests, may be either laterally adja- 
cent, or vertically subjacent, to the land supported, but in each 
case the obligation is of the same kind. It is not an obligation, 
as to any portion whatever of the land, to abstain from taking 
it away, but an obligation to abstain from taking it away in 
such a manner as to alter the position of the land supported ; 
and, although the removal of any portion might, if an empty 
space were left, cause a subsidence to the neighbouring land, 
yet if a support be substituted sufficient to prevent that result, 
no violation of duty is committed. The right then of the 
owner of the supported land, is a right not to be disturbed in 
the enjoyment of his property in a particular and definite 
manner; that is, by the withdrawal of the support which it 
naturally has and requires from the neighbouring land. The 
obligation corresponding to this right, is an obligation on the 
adjoining owner not to deal with his own land so as to disturb 
the enjoyment by another of his property in this particular 
manner, that is, by the withdrawal of the support which his 
land naturally gives to the supported land, and which that 
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requires. The injury being the diBturbance, the infraction of 
the right and the breach of the obligation must be^ the putting 
and continuing in operation until the happening of distur- 
bance^ a state of circumstances proper to produce that effect. 

From this statement of the right it also follows that no 
action can be maintained for the subtraction of support, but 
only for the consequent disturbance, and that the cause of 
action arises only on that disturbance taking place. 

With respect to the nature of the right to support, and its 
yiolation — 

^^ If the plaintiff had a right, properly so called, to the support of 

the minerals as an easement the covenant (that minerals 

might be got without liability to an action for damf^es) might 
operate as a release of that right. But that notion is at variance 
with the law as laid down in Bonomi v. Backhouse^ which I 
think is perfectly right." (Lds. Wensleydale, Chelmsford, and 
Kingsdown.)* The principle seems stated in the reverse of that 
which the defendant contended for in Bonomi v. Backhouse — '^ he 
does not and cannot contend that an artificial substitute would pre- 
vent a cause of action. For, if he did — if he admitted that a man 
might excavate the natural soil to an extent dangerous to the ad- 
joining owner, provided he applied a remedy in time to prevent 
damage, as by putting props or a wall — this consequence would 
follow : that he must have time within which to do it ; and that 
time would be any time until damage resulted ; which, in effect 
would be to say that there was no cause of action till actual damage.' 
(The Court (Exch. Ch.) per Willes J.)t 

That hence the cause of action arises when the damage 
occurs, see cases cited.X 

Hence also the successor in estate of the person whose sub- 
traction of support was the active cause of the injury is liable, 

> 

* Bowhoiham v. WiUon^ 8. H. L. C, 364. 
t Bonomi v. Backhouse, E. B. & E., 658. 

I Bonomi v. BacKhouse, 9. H. L. C, 503; following Roberts v. Reed, 16 
^tj 215. GiUon v. Boddington, Ry. & M., 161. 
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if he continues^ without increasing^ the vacant space until 
injury happens.* 

Note the case of Nicklin v. Williams^ 10 Exch., 259, in which a 
compromise of an action for damage caused by the subtraction of 
support, was held to be a bar to an action for further damage arising 
from the same cause, has been commonly thought to be inconsistent 
with Bonomi t. Backhouse ; but the Lord Chancellor (Ld. West- 
bury) in his judgment in the latter case (9. H. L. C, 512) approved 
of that decision, though not of the dicta contained in the judgment. 
What were the grounds of distinction on which his lordship relied 
is not stated ; but it must be inferred, if that case stand good, that 
although no cause of action arises till damage, yet the fact, and not 
the extent, of the failure is the cause of action ; and that this 
having once occurred no other cause of action can arise. But since 
the right was to have the land supported, and the wrong is the not 
supporting it, so that it sinks, it is not apparent why the con- 
tinuance of the cause of injury, producing a new injury, does not 
give a new right of action ; or why the owner, who is bound to 
support, should purchase a release from that duty by paying for a 
portion of the damage caused by its violation ; or if it is said that 
in the damages for the first disturbance, the probable subsequent 
damages by further sinking may be included, it is not clear how 
logically (seeing that the cause of action is a given disturbance) 
damages can be given for something else ; nor how the defaulting 
owner can be made to pay for a probable subsequent damage which 
he may if he pleases prevent, by supplying the deficient support ; 
nor how practically damages can be assessed for so uncertain and 
obscure consequences. And if it be said that otherwise an intermin- 
able liability would be created, it may be replied that, with respect 
to land left in its natural condition^ the results upon it of a sub- 
traction of support will not be very tardy in appearing, or in 
running through their full extent so far as they can be distinctly 
traced ; and that any act by which the neighbouring support is 
further subtracted, although having a larger effect than, but for the 
previous subtraction, it would have had, creates a new state ot 
circumstances which stands upon its own merits. 

♦ Roberts v. Read^ and Gillon v. Boddington, (u.s.) 
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It has been said that this relation of right and obligation 
exists in the case of neighbouring lands^ whether yerticallj or 
laterally conterminous ; it is also to be noticed that it exists in 
the case of lands which are not conterminous^ and that any land 
which depends immediately or mediately on the support of 
other land^ and is capable of being injured by its removal^ is^ 
for this purpose, neighbouring land. Instances of this are, 
Browne v. Bobins, 28 L. J. Ex., 250 ; Bonomi v. Backhouse, 
9. H. L.. C, 503. 

With respect to the extent of this right to support, it is an 
absolute right to have so much support as is necessary to main- 
tain in its position the land in its natural state, so far as the 
supporting land is naturally capable of affording it. 

As to adjacent support, note to Wilde v. Minstrelsy, 2 Boll. Abr. 

564. As to subjacent support (the law relating to which has been 

founded on that relating to adjacent, but has been more fully 

expressed) — ^' Prima facie the owner of the surface is entitled to 

support from the adjacent strata, and if the owner of the mineral 

vforks them, it is his duty to leave sufficient support for the surface 

in its natural state." (Smart v. Morton, 5, E. & B. 46.) '< The 

only reasonable support is that which will protect the surface from 

Bubsidenoe, and keep it securely at its ancient and natural level. 

without reference to the nature of the strata, or the difficulty of 

propping up the surface, or the comparative value of the surface 

and the minerals." Humphries y. Brogden, 12 Q.B., 746, going 

further than Harris v. Byding, 6 M. & W., 60, when it was said, 

that in a plea to such an action the defendant must say that he left 

reasonable support for the surface as it was at the time of the grant 

{Vide 12 Q.B., 761). 

Hence the breach of duty is sufficiently charged, if it is said thai 
the defendant negligently and wrongfully removed the land, '* with- 
out leaving any proper or efficient support." {Sogers v. Taylor, 
2 H. & N., 829. Humphries v. Brogden, 12 Q.B., 740.) 

Hence, also, the injunction which the owner of the supported land 
^ entitled to obtain against the neighbouring owner who is about 
to work his land so as to endanger the supported land, is an absolute 

VOL. XX. — NO. XXXIX. G 
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prohibition frmn working so as to do damage. This may be teen 
from the following cases, for though they relate to an acquired right 
to support, yet as this right, when acquired, is of the same character 
as the right to natural support, they will equally illustrate the nature 
of the right in the latter case, and its legal security. An injunctioiito 
restrain the defendant '^ from working any of the minerals under, or 
in the land adjoining to (t.^., minerals in the lan«l under or adjoining 
to^ the land so purchased, and now the property of the Company, 
... in such a manner as to affect the stability of the Yictoria 
Bridge, or the railway or other works in the respondent's bill 
mentioned." Elliott y. N. £. B. C, 10 H. L. C, 333, and similarlj 
'' to restrain the defendant from working any of the minerals referred 
to in his notice (that he was about to work them), .or any other 
minerals, to the support of which the plaintifili are entitled under 
their contract, in such a way as to occasion damage to the railway 
or works by the abstraction of such minerals." JV. E, R, C. v 
Crossland, 2 John & H., 580. 

But the right being a right to support from land In its 
natural state to land in its natural state^ on the one hand, it 
includes only the right to such support as is furnished by the 
permanent conditions of land^ not by its accidental clrcam- 
stanceSf and on the other hand^ if the support required is in- 
creased, either by increasing the weight of the supported land 
or by diminishing its self-supporting power, no right exists to 
haye this additional support supplied by the neighbouring land, 
and no subsidence resulting from this cause gives a right of 
action. 

As to support required from land being restricted to that famished 
by its permanent conditions — not including that furnished by acci- 
dental circumstances, as in this case by a collection of underground 
water— JV'. E. R, C. v Elliott, 10 H. L, C, 333. 

As to support not being due (1) to increased weight, placed on the 
land, as by building on it— Wt/att v. Harrison, 3 B. & Aid. 871. 

(2) To land whose self-supporting power is diminished, as by 
excavation — Partridge v. Scott. 3 M. & W,, 229. 
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A distinction has been snggested between the case of snb* 
jacent and that of adjacent knds : — 

" The cases have gone far to show that there is a distinction 

between the right to kteral support, and the right to a vertical 

support by the inferior strata. There is no doubt that every hind* 

owner has a right to the support of the land adjoining his own, but 

where by building he has placed an extra weight upon the soil, he 

can only acquire a right to lateral support for such ezlbh weight by 

prescription or grant. (JVyatt v. Barrison^B B. & Aid., 871, 2 Boll. 

Abr. 564 tit. Trespass (I.) pL c.) But Smart v. Morion, Humphries v 

Brogden, and other cases, establish the general right of the owner of 

the subjacent strata. And it is to be observed that in the judgment 

of Lord Campbell, in Humphries v. Brogden, no allusion is made 

to any distinction between land in its natural state and land with 

houses built upon it, so far ^as such right to vertical support is 

concerned." 

Now there is no doubt that there is an obligation on the owner 
of subjacent land* to give support to the surface in the state in 
which it was at the time of separation ; whether incumbered by 
houses or not ; and the same obligation would lie on an ad* 
joining owner. Neither is there any doubt that the addition 
of buildings not increasing the incumbrance, Le, not contri- 
buting by their weight to the accident, does not in either 
case alter the duty to render support, or the liability consequent 
on its subtraction. But it is here suggested that, although the 
adjoining owner could not be bound to support additional 
weight, yet the subjacent owner is ; and Smart v. Mortony 
and Humphries v. Brogden are cited in support of this pro* 
podtion. But in the latter (and earlier) caae, the ^^ silence " 
above referred to would-be immaterial, because it was wholly 
unnecessary to touch the point ; since the only question was 
whether, as to surface not stated to be otherwise than in its 
natural state, the right was absolute or only to a ^' reasonable 
support." In Smart v. Morton, 6 E. & B., 46, the *' general 

• Watson B*, in Bogers v. Taylor, 2 H. & N., 834-5. 

a 2 
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right of the owner of the surface " could*not be establislied in 
any larger sense than in Humphries y. Brogden; the only 
question being, what was the effect of the reservation of the 
minerals in the form in which they were reserved ? Both cases, 
therefore^ established an absolute right of support for Bome- 
thing, but not what that something is, except that it is at least 
the surface not additionally incumbered. 
On the other hand, not only is it stud by Parke B. — 

" The defendant ought to^have stated in his plea that he took the 
coal he did take, leaving a reasonable support for the surface in the 
state it was in at the time of the grant. It becomes unnecessary to 
inquire whether or not he was bound to leave support for an addi- 
tional superincumbent weight upon the surface ; probably he would 
not be,** Harris v. Ryding^ o M & W., 71. But in the case cited of 
Humphries v. Brogden^ the very distinction alleged not to be noticed, 
is put '^ where they are separate freeholds from the surface of the 
land, and the minerals belonging to different owners, we are of 
opinion that the owner of the surface* vhile unincumbered with 
buildings^ is entitled to have it supported by the subjacent mines.*' 
(12 Q. B., 744.) And, in the other case cited, it is laid down that 
*^ if the owner of the minerals works them, it is his duty to leave 
sufficient support for the surface ta Us natural state,** Smart v. 
Mcrteny 5 £• & B., 46. 

And the same doctrine has been more completely stated 
thus— 

** AU which the grantor (of the sor&oe) can reasonably be con- 
aidered to grant or warrant is such a measure of support, sub- 
jacent and adjacent, as is necessary ibr the land in its condition at the 
time of the grant, or in the state for the purpoee of putting it into 
vrfiieh the grant is made** (Ld. CranwcNrOi.) Caiedoman B, C.% 
Sfr^U^ 2 Macq., 461. 

If J ihen» the obligation on the subjacent owner is no larger 
where he is grantor^ and therefore tiie party against whom i^^ 
presomptioiQ He8^ it follows that the obligation can in no case 
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be larger^ except where express words impose it And it may, 
therefore^ be taken that the distinction is unfounded. 

The neighbouring owner is not, however, exonerated by 
this increase of weight or diminution of self-supportiug power 
from his old duty to give support according to the natural 
conditions of the lands; and if an injury happens from the 
withdrawal of support by him, which would have happened 
equally if the land had been left in its natural condition, or, 
in other words, to which the alteration in its condition does 
not contribute, he is liable as before. 

*' When the jury found that the injury was not occasioned by the 
weight of the building [or the excavation — for the case contained 
both elements], the existence of the house on the land [or of the 
excavation] was perfectly immaterial." (Pollock, C.B. Browne v. 
Robins, 28 L. J. Ex., 252, ace. Stroyan v. Knowles, 6 H. & N., 454, 
Hune V. Peake, John., 712.) 

The extent of the liability for the breach of duty will be 
measured in each case by the amount of injury properly con- 
sequent on it, which may, and usually does, include injury to 
houses built upon the land from which support has been with- 
drawn, as in most of the cases cited; but which does not 
include injury which would not have happened but for the 
subsequent negligence of the plaintiff. 

'* It was said that the plaintiff ought not to have gone on working 
the mill and so aggravating the damages. No doubt, if he knew it 
would aggravate them. But if he had reasonable cause to expect 
the contrary, as that the ground would not farther subside, he would 
be warranted in going on with the works." (Pollock, C.B. Stroyan 
V. Knowlesy 6 H. & N., 465.) 

Lastly, this right to support may be released or extinguished 
by express words, either of contract between the parties, or of 
some superior power controuUng their legal relations ; or by a 
kind of prescription arising from enjoyment under an instru- 
ment which, though invalid in itself, is that under which the 
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poesesdon of the respeotive lands has been in fact held, so as 
to create a title to them, and which is therefore taken to 
contain the terms or conditions of the possession. 

(1) As to a contract between the parties, it was assumed that this 
might be done in the case cited, although there it was held that 
words reserving to the owner of the minerals a right to get them, 
and to do all things " necessary, needful, or convenient, for the 
working, ftc," of the same, had not that effect. {Smart v. Morton, 
5 E. & B., 46 vide No. 3.) 

(2) As to express provision by a superior authority controoling 
the legal relations of the parties ; this occurs in several instances 
where a statute has authorised the taking of the surface for the 
purpose of public works, reserving to the owner the right of gettiog 
the minerals under certain conditions ; as to which vide post,, and 
the case of Stourbridge Nav, C v. Earl of Dudley^ there cited. 

(3) As to a prescriptive qualified possession, creating a* qualified 
title. This occurred in a case where an award had been made, 
providing (on separate allotment of the surface and the minerals), 
that the minerals might be got without liability to an action for 
damages for disturbance, and it was held that, although the award 
were invalid by reason of its making this separate allotment, yet 
possession under it would be possession according to its terms; 
and such possession having lasted for a sufficient length of time to 
make a prescriptive title, the ownership of the surface would be 
curtailed of the right to support, and the ownership of the minerals 
enfranchised from the duty of rendering it. The ultimate decisioD) 
however, was in favour of the award. {Rowbotham v. Wilson, 8 H. 
L. C. 348. Overruling the case of ITilton v. Earl of Granvilk 5 
Q. B.y 701, where it was held that such a state of things was impos- 
sible, as being inconsistent with the nature of property.) 

Note.— In the above-cited case of RowhoHiam v. Wilson it was said that 
such a state of things operated as a grant of a right to disturb the surface ; 
and it was denied that it was a release of any right, or that there was an/' 
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Art. VL— the PALACE OF JUSTICE. 

1. Concentration of the Courts and Offices of Judicature. By 
Thomas Webster, Esq., Q.O., F.R.S. " Transactions of 
the Social Science Association, 1862." 

2. The Palace of Justice ; the site, approaches, and arrange" 
ments of the Courts and Offices of Judicature. A Paper by 
Thomas Webster, Esq., Q.C, F.R.S., read at the 
Congress of the Social Science Association held at Sheffield 
in 1865. 

TN the communications nnder the above titles addressed 
to Meetings of the Association of Social Science, Mr. 
Webster has elaborated the important questions which during 
60 many years occupied the attention of law reformers, with 
reference to the necessity and advantages of the concentration 
of the courts and offices of judicature, and the means by which 
those advantages were to be attained and developed to the 
utmost. 

The communication on the concentration of the courts and 

offices of judicature, the first in order of time, commences 

with the startling announcement that, " for upwards of twenty 

years, the attention of law reformers had been directed to a 

concentration of the courts and offices of judicature, as essential 

to the economic and efficient administration of justice. The 

communication on Ae " Palace of Justice,'* read this year at the 

Jurisprudence Department of the recent meeting of the Social 

Science Congress, congratulates the profession and the public 

generally on the passing, during the late session, of " The Courts 

of Justice Concentration Act, 1865," and "The Courts of 

Justice Building Act, 1865," measures which will render 

niemorabie the session of the late Parliament, as being 

^he first step towards securing the necessary requisites for 

^c realisation of the hopes of those who have looked to such 
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a concentration as essential to the economic administration of 
justice, and the progressive improvement of our whole system 
of juri^rudence. 

These Acts received the royal assent on June 29, and 
it is gratifying to record the fact that, owing to the energy 
of Lord Westbury, the commission for the administration of 
those Acts was appointed without delays and the certificate 
reqitired by a clause introduced into the Site Act by the 
opponents of the measure, as the forlorn hope of obstruction, 
has been given, and the commissioners are now armed with fall 
powers for the acquisition of the much-coveted site. 

The peculiar advantages of this site, its situation in the very 
centre of the law district, its commanding position between 
Carey Street and the Strand, the facility with which access 
may be obtained to it by new approaches from the Thames 
Embankment, the Strand, Covent Garden, and Holbom — those 
approaches being subservient to and effecting some of the 
greatest metropolitan improvements of modern times, in 
clearing away the plague spots of the locality of Lincoln's 
Inn — will justify the observation of the late Lord Chancellor 
Westbury, that it seems " as if created for the purpose of this 
great improvement." That the great capabilities of such a 
site may not be marred, that the opportunity of developing to 
the utmost its advantages may not be lost, is a subject well 
deserving the consideration of any member of the profession ; 
for, to adopt the language of Mr. Webster, it would be matter 
of deep regret if this opportunity should be lost of placing the 
Palace of Justice in full view of a noble approach, and a mortify- 
ing reflection if the members assembled at some future meeting 
of the Social Science Congress should have to regret how little 
advantage had been taken of the opportunity of erecting on this 
site a Palace of Justice worthy of the nation, with every 
appliance and convenience which forethought can suggest for 
the great objects with which it was projected. 

The paper on the Palace of Justice is directed to this 
object, in furtherance of which Mr. Webster insists on what 



Palace of Justice. 89 

he terms separation and isolatioii, as principleB essential to 
concentration ; that without such separation and isolation, in 
respect of the approaches to the site of the Palace of ^Justice, 
in the appropriation of the Palace of Justice, and in the 
arrangement of the courts and offices, annoyances and incon- 
veniences to a serious extent, and continually increasing, will 
arise out of the very concentration. 

As to the approaches, these may be considered in reference 
to the public and to the two classes, those having occasion to 
resort to the Palace of Justice, and those passing by, en route 
for other places. For instance, between the Thames Embank- 
ment and the North of London there will be a great traffic 
passing near the site in question ; to arrange the approaches so 
that such traffic may not intermix with or encumber the traffic 
oi the Palace will be a great public convenience to all parties. 
One obvious suggestion in connection with this is to take 
advantage of the difference of thirty feet between the levels of 
the Thames Embankment and the Strand, and of twenty feet 
between the Strand and Carey Street — in all fifty feet — to pass 
the on, or other, traffic under the Strand ; so that passengers 
and carriages resorting to the Palace may have no occasion to 
intermix with the traffic to other places. Farther, an ap- 
proach from the Thames Embankment, and another from 
Covent Garden and the West, might be so arranged as to 
have the central tower or dome of the Great Hall of the 
Palace of Justice, and the southern and western fa9ades, in full 
vie :, producing an effect which cannot be attained on the 
northern or eastern side at any reasonable cost, and is only 
attainable by approaches on the southern and western sides. 

Subways under '^^IqqI Street near Temple Bar, and under 
Chancery Lane, would afford access to the basement of the 
Palace, thus making a communication with the Temple, Ser- 
ieaut'a Inn, and the Rolls and New Record Offices, without the 
perils of Fleet Street passage ; while a high level bridge at Temple 
Sa-r would afford access between the Temple and the floor of 
thf great hall of the Palace of Justice, preserving at the same 
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time the boundary of the City and the ancient prerogatives of 
the citizens^ at that spot. And if that spot were selected for 
a City or eastern approach^ the Palace would be located within 
the Cities of London and Westminster; and an objection that 
has been urged to the removal of the sittings from Guildhall 
to the New Palace would thus be removed, and the ancient 
Corporation might retain all theprestiffe of the trial of causes 
within the City, preserving, at the same time, historic associa- 
tions, whilst effecting a great metropolitan improvement. 

The convenience of the professional occupants of Gray's Inn, 
Bedford Bow, and the north side of Holbom, would be met by 
a subway under Holborn; thus bringing that which Mr, 
Webster designates as the law district into connection with 
the Palace of Justice, by separate and isolated approaches ; 
presenting to the general public, having no occ asion to resort 
to the Palace, no inducement to traverse them. The police 
advantage resulting from such a system as admitting of res- 
trictions to passage during the night, and the additional pro- 
tection to valuable property and records, need not be insisted 
on. 

In the appropriation of the site and general arrangement 
of the court and offices, and the provision to be made for 
retiring, waiting, and refreshment rooms, the Assize Court 
at Manchester, recently erected from tha designs of Mr. 
Waterhouse, may afford some useful suggestions, and are 
referred to by Mr. Webster in illustration of the principles 
of separation and isolation to which he attaches so much 
importance. 

The courts are approached on one side from a great hall, 
and on the other side from a corridor. ^The principal floor 
of the hall, the courts, and the corridor, are on the same 
level. But between the hall and corridor are apartments above 
the level of the principal floor, the retiring-room for the judges 
and officers of the court, who may attain this level by steps, 
and suitable approaches from the great hall, and from the 
corridor ; the use of which, with the approaches just referred 
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to, could be limited in such manner as might be deemed 
expedient. ^ 

In the discussion at Sheffield reference was made to the 
accommodation required by the counsel and solicitors* This 
is a subject deserving more consideration than it would 
appear to have received. 

The accommodation for the profession in the new courts at 
Manchester was referred to with much commendation, and 
country practitioners were invited to make representations 
as to the accommodation which ought to be provided for 
them, for the witnesses, and parties on the trial of causes. 

Some difference of opinion exists as to the accommodation 

required for the Bar ; as to the library, the consultation, 

robingy and refreshment rooms. Arbitration rooms, also, are 

greatly required ; as the inconvenience to which the profession 

and nation are exposed by the places to which resort must be 

had at present, is one of the most fruitful sources of the 

delay and expense most justly chargeable on that system. 

And it is not, perhaps, too much to assume that proper 

accommodation and facilities for arbitration, might lead to 

great improvements in that system, and, peradventure, to 

the recognition of a distinct class of arbitrators, who might 

devote themselves exclusively to this branch of business 

without the interference of the ordinary duties of the pro- 

iession. 

Mr. Webster assumes that the courts would be lighted and 
ventilated entirely from above, and that the two floors sur- 
moutiting these courts, immediately above the floor of the 
great hall, and above the offices at the back of the courts. 
Would be devoted to a general library, to arbitration rooms, 
and to consultation rooms ; that two consultation rooms should 
he provided in connection with, or close proximity to, each 
co\irt ; and that four consultation rooms should be provided in 
connection with each set of three courts, supposing, as pro- 
posed, these courts to be provided from the Queen's Bench^ 
the Exchequer, and the Common Pleas (with the Probate or 
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Adminlfy Court) respectivdy, and that there should be a 
robing-room in connection with each snch ^^ t of courts, so 
that facility might be afforded for finding any counsel attending 
the courts. The contiguity of the courts to the Temple will 
diminish the extent of acconunodation otherwise requisite for 
consultation and robing-rooms ; but what the prof ession— and 
their clients — are now compelled to submit to^ does not deserve 
the name of accommodation* 

The profession would do well to make known their re- 
quirements on this subject in reply to a series of questions 
which was issued by the commissioners with the yiew of 
ascertaining what was required. 

The concluding subject dwelt on by Mr. Webster is the 
approach to and internal arrangement of the courts as to which 
he endeavours to carry out the principle of' separation and 
isolation to the fullest^ by separating the ingress and egress of 
the general public from that of persons engaged in the causes, 
and^ above all^ separating the witnesses on opposite sides from 
each other^ and retaining them in apartments convenient of 
access until after their examination. -Very little familiarity with 
courts of justice must have convinced anyone of the delay and 
inconvenience attendant on the introduction and retirement of 
a witness to and from the witness-box ; of the extreme diffi- 
culty of ingress and egress for the public ; and of the useless 
passages and vacant spaces in the court, serving no other 
purpose than contributing to the general hum of the court from 
the persons walking about and talking ; and, from the want of 
suitable accommodation, actually holding consultations there. 
There should be no vacant spaces or passages admitting of 
such use ; every person should be able to see and be seen. 

The position of the witness is frequently extremely incon- 
venient, and Mr. Webster suggests that the witness should be 
placed near the judge, but a little below him, the head of the 
witness being about level with the middle row of the jury, and 
that the witness should speak across the judge to the jury. 
Then the witness would be placed at a sufficient distance from 
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the examining counsel, who would himself speak, and make the 
witness speak, sufficiently loud to be heard by the whole court. 
Further, that if a witness-box were placed on either side of the 
judge, and a jury-box on either side of the court, there would 
generally be a second jury in waiting and attendance, a 
source of delay in the trial of causes avoided, and the con- 
venience of the judge consulted. 

The raised floor between the great hall and the corridor 

already referred to as the level of the justice's bench, would 

admit of the witnesses being brought into court from suitable 

waiting-rooms immediately below the bench ; the officers of the 

court, counsel, and solicitors, engaged in the causes, could also 

enter by approaches under the bench, and communication could 

be had by passages under the upper seat of the jury-box, with 

the central part and back of the court, as in the new Assize 

Courts at Manchester ; and the floor of the court between the 

bench, the jury-boxes, and the bar, would afford an open space 

available for models and other exhibitions requiring space for 

examination and inspection. 

The suggested arrangements would appear to go far to meet 
these requirements, and they appear] well worthy of mature 
consideration as contributing to the economical administration 
of justice. 



Art. VII.— extract OP A LETTER FROM LORD 
BROUGHAM TO THE EARL OF RADNOR. 

— -" WELL, our Congress at Sheffield was every way suc- 
cessful, though we greatly missed Sir James Wilde. His 
place at the head of the Jurisprudence Department was filled 
by Sir R. Phillimore, Queen's Advocate, who had a most 
difficult task, after the inimitable address of his predecessor. 
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which remained in every one's reooUeotion ; but he performed 
bis duty with great ability. 

'^ You must have been a little surprised to see the National 
Association attacked, as if it falsely connected itself with 
science. It seems, according to some people, that there is no 
such thing as Social Science ; that is, nothing of science in 
what regards the whole community. Thus, jurisprudence is 
no science, political economy and the whole of political phi- 
losophy is no science. Beally, I suppose we shall soon be 
told that there is no science of Moral Philosophy, or of any- 
thing but Astronomy, Chemistry, and the rest of our physical 
studies. But I may pass over these objections, or cavils, and 
come to our progress of the last year. 

'^ It has not been passed without important measures of Law 
Amendment, of which I reckon the most important the giving 
equitable jurisdiction to the County Courts, and extending 
limited liability to all cases of loans to persons in trade, and 
the payment of labourers by a share of the profits. The 
former measure had been year after year defeated when SiUa 
were presented by me from the Council of the Association, 
and the latter was clearly an obvious extension of the principle 
of limited liability. Our Bills went a good deal further than 
the last year's Act, which, however, is evidently an important 
step in the right direction — and the enabling parties to receive 
loans without making the lender a partner, and workmen and 
other persons employed to be paid without becoming partners 
is obviously a great improvement, and flows naturally from 
the limited liability of late so largely introduced into com- 
merce. 

^' But we have great reason to complain of the opposition io 
most important measures, and especially to the refusal of 
voluntary depositions o^ parties in criminal cases. To 
examine parties compulsorily was never, I believe, even 
thought^ of, much less proposed. The French practice of 
examining the accused in oourt, wh^a on their trial by the 
judge who has all the preliminary evidence before him, is 
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justly regarded as one of the worst defects in their criminal 
procedure. But there can be no good reason for refusing to 
hear the accused when he voluntarily desires to be examined, 
submitting himself to cross-examination. 

'* The argument used against this pennission is, that in case 
he should decline to be examined it would be considered that 
he was conscious of guilt ; but surely the judge who tries him 
could explain to the jury how little this was the ineyitable 
consequence of his refusal. Observe how the law now stands. 
A person may either bring an action of damages for a mis- 
demeanour^ as an assault or libel^ or he may indict. If he 
take the latter course, he is heard while his adversary's mouth 
is shut There may be a conviction upon his evidence, and then 
the adversary may indict him for perjury, and may be heard 
in evidence, while the defendant's mouth is closed. This 
has happened in very remarkable cases, in one of which I 
presented a petition to our House last Session. Many who 
before were averse to the proposed change in the law, thought 
that at least it ought to pass in cases of misdemeanour where 
the party had been himself examined. But the objections 
urged against Sir Fitzroy Kelly's Bill for allowing the general 
examination of defendants, were exactly the same that had 
been given against the greatest improvement in our law which 
has ever been made, by the Act for examination of parties 
in eiyil cases; viz., the risk of perjury, which was found not 
to have been increased but rather lessened by that great Act. 
My prediction in bringing forward the Bill was fully verified 
by the result that the prosecutions for perjury would be less 
frequent by the diminution in the number of witnesses, and 
I am bound to admit the candour of the judges, who were 
ahttost all against the Bill, and have since allowed that it has 
safely, as well as efiectually, conduced to obtaining truth in 
all civil trials. But it is impossible upon the subject of crimi- 
nal procedures to omit the mention of our greatest defect, the 
want of a public prosecutor in England and Ireland. Scotland 
has always enjoyed this advantage, but requires the addition 
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of a grand jury together with the public prosecutor. I can 
speak to you on this subject with the more confidence because 
you have long well considered it^ and indeed it is to your 
constant and strenuous exertions that we owe the abrogation, 
in isLCtf of the great disgrace to our criminal procedure, the 
abuse of the power of filing ex officio informations, of which 
Sir v. Gibbs filed 42 in two years, or ten times as many as 
his predecessors seven years before, and only brought 25 of 
them to trial. Now this great change in the practice of the 
law was efiected by you without any legislative measure, and 
the most important improvement in our judicial system could 
be introduced without any legislative measure — I mean the 
occasional promotion to the Bench of county court judges. 
It is constantly a difficulty to the Chancellor to find fit persons 
to supply a vacancy that occurs on the Bench; and though 
he has many lawyers and men of talent to choose among, of 
judicial experience there are none. The county courts have 
many persons fit for promotion, having had experience of an 
immense number of causes, in disposing of which great ability 
and great legal learning is required. I can state distinctly 
that more than one Chancellor had singled out a county court 
judge for promotion, but I decline to mention his name, as my 
knowledge of it was confidentially communicated. 

^^ Beside the Acts formerly mentioned of last Session, Mr. 0. 
Denman's, for giving counsel in criminal cases the same power 
of summing up that they have in civil cases, is to be stated. 
This Bill, brought in for settling merchant shipping disputes, 
was withdrawn upon the Government undertaking to consider 
it during the recess, and the Chambers of Commerce of New- 
castle and other places are very anxious to have mercantile 
courts established as on the continent. But it is devoutly to be 
wished that Sir F. Kelly's Auditors' Act may be made more 
effectual. That it has some good effect is unquestionable, for 
no such thing can now be heard of as a Yorkshire election 
some years ago, in which one party paid £17,000 for prepara- 
tion for a contest which never took place. Such expenses are 
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manifestly a mere cloak for bribery, and bribery can only be 
put down by punidhing it with the treadmill, and requiring a 
declaration of each member, on taking his seat, that he neither 
knows, nor believes, nor euspects, that any money of his has 
been corruptly bestowed. A Bill and a standing order were 
proposed to this effect the Session before last, and were pre- 
vented from beiDg passed on the ground that the dissolution 
was postponed, so that the late general election took place 
without any such secilrities. It is, however, generally under- 
stood that the corruption was considerably less than on former 
occasions. We all recollect the funds provided by parties, and 
in one instance even by the Crown; for George III. was 
universally believed to have contributed largely to such 
a fund. 

" Our Bankrupt Law — ^this was hotly discussed in Parliament, 
but a report of a commission has been published on the subject, 
and it shows that a second discussion thereon next Session 
is certain, because the outcry of the commercial classes is 
loud against the present state of things. It is clear that the 
late Act has been the cause of this, and I verily believe that 
we shall be reduced to try the Scottish plan of trustees, closely 
watched and amenable to the ordinary courts, without a 
separate Court of Bankruptcy." 

Brougham, Oct 16, 1865. 



aht. VIII.— the scotch practice in matters 

CRIMINAL. 

Criminal Prosecutions in Scotland, By a Scotch Writer. 
OLLOWING up recent remarks on public i)ro8ecutcvs 
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for England, it may not be uninteresting at this stage 
to give a simple statement of the Scotch practice in matters 
criminal. In Scotland the public prosecutor, par excellence, 
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is the Lord Advocatei whose office as public accuser in crimes 
dates from about the middle of the sixteenth century. 
Whether that country^ as some think, is indebted for her 
public prosecutors to that ancient league with France which 
marked so important an epoch in her history, and which 
certainly influenced her universities, is what we do not intend 
in this place to inquire. Nor is it necessary. The original 
form of prosecution in Scotland was for the private party 
injured to raise proceedings. This he did, not merely for 
redress to himself as an individual, but for punishment, and 
for reparation to the public. It sometimes happened, however, 
that the private party did not appear and prosecute ; and the 
history of these matters informs us that, in the fifteenth 
century, the Justice Clerk and sheriffs were the officers who, 
when this occurred, prosecuted in the king's name. (See 
Acts 1424, c. 20; and 1433, c. 140.) The right of his 
majesty's advocate to insist on the prosecution of crimes 
affecting the individual (as distinguished from public crimes, 
such as treason, sedition, and the like), seems originally to 
have been introduced with a view of correcting an abuse 
which had crept In, of private parties agreeing not to prose- 
cute, and compounding the crime — as a security, in short, that 
crimes should not go unprosecuted — though the right to prose- 
cute crimes affecting the individual was understood to belong, 
in the first instance, to the private party injured. The Act 
1587, c. 77, provides that the king's advocate may prosecute 
all crimes, though the parties ^' be silent or would otherwise 
privately agree," which seems to favour the above supposition 
as to the origin of the*Lord Advocate's powers in the class 
of cases referred to. The distinction between public and other 
crimes seems thus early, in an important particular, to have 
been broken down, all crimes being properly considered as 
committed against the public. Subordinate to the Lord 
Advocate are the Advocates Depute, four in number, ap- 
pointed by his lordship, and generally selected from the more 
promising young members of the Bar attached to '^ the party." 
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These officers receive Balaries of £500 per anniiin, in addition 
to which there is the prospect, when one becomes senior 
depute^ of being promoted to a sheriflbhip, with higher salary 
and non*Uability to loss of office by change of Government-^ 
for change of Government brings with it change of deputes. 
These advocates-depute, in conjunction with their chief, and 
the Solicitor-General, receive the designation of Crown 
Counsel. 

Occupjring a very much lower platform, is the procu- 
rator*fiscaL This functionary is the local public prosecutor 
of a district. As a rule, he is selected from the body 
of writers or solicitors practising at the local bar; and, as 
the office is one of considerable emolument and some respon- 
sibility, it takes respectable rank among the dignities of the 
place. The sheriff of the county appoints to the office. As 
regards emolument, procurators-fiscal are among the best 
paid officials in the country. Few receive smaller salaries 
than £500 a year; some have £600, £700, £800, £900; one 
enjoys £1,600, while in the case of another, the salary reaches 
the comfortable figure of £1,925 per annum — in addition to 
which, liberal travelling expenses are allowed when business 
calls from home. In country districts the holding of this office 
does not prevent the procurator-fiscal from carrying on his own 
proper business of solicitor ; and it is a common enough thing 
to see one, not only in the enjoyment of a lucrative private 
practice at the bar, but also holding a bank agency, or other 
public appointment. If we contrast the position of these 
inferior officers with thafrv.i'^ their immediate superiors, the 
sheriff-substitutes or resident judges of the place — advocates, 
men of culture, whose education has necessarily been of the 
amplest and costliest description — who are debarred from 
practice, and restricted to the bare emoluments of their 
office of sheriff-substitute, we shall find the extraordinary 
anomaly of a procurator-fiscal receiving in salary, for 
that office alone, double (or nearly so) and in one or two 
instances more than double, what the sheriff-substitute re- 

II 2 
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ceivea under the same name, for the multifarious duties ol 
the bench. Professors^ men of letters^ editors^ the Sliie of 
our city clergy, are completely thrown in the shade by this 
not very learned body of procurators-fiscal. The procurator- 
fiscal's jurisdiction is limited to a comparatively small area; 
being confined, in the majority of cases, to a division of a 
county, and in the case of cities, to those cities with their 
suburbs. The duties attaching to this office may be summed 
up under two heads; (1) the prosecution of crimes; (2) the 
investigation of sudden deaths. With reference to the 
prosecution of crimes it may be premised (though perhaps it 
is unnecessary) that prosecutions are very rarely instituted— 
set agoing — ^by the Lord Advocate or his deputes. Under 
the Bankruptcy Acts, if the Accountant in bankruptcy con- 
siders that fraud or crime has been committed by the bankrupt, 
he makes a representation of the fact to the Lord Advocate, who 
instructs the procurator-fiscal of the place where the crime was 
committed, either to make inquiry into the case, or put the party 
under charge at once, according to the nature of the evidence 
which has been submitted to his lordship. But this is excep< 
tional; and, in by far the majority of instances, prosecutions 
are commenced by the procurator-fiscal upon local information 
given him. On receiving a signed Information, the procurator- 
fiscal considers whether the evidence submitted in support 
of it appears sufficient to substantiate the charge. If the 
evidence does not seem sufficient he declines to prosecute, 
stating his reason, when it is open to the private party to 
raise proceedings at his own instance, with concurrence of 
the public prosecutor ; which concurrence the latter is bound 
to give if the private party has a title to sue, and if the 
complaint which he prepares contains a relevant charge. 

Though bound, under these limitations, to give his con- 
course, the public prosecutor is not bound to give his instance. 
If he refuses his instance, the private party must go on at his 
own instance, with the mere concurrence of the public prose- 
cutor. Such prosecutions, however, may be said to be obsolete. 
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A commoner remedy for an aggrieved party (if he has been 
dealing with a procurator-fiscal) is to send particulars by 
letter to the Lord Advocate, who, to the great, the infinite 
credit of the system be it said, despite the cares and burdens 
incident to his office, never fails in paying instant atten- 
tion to such complaints, come from whatever quarter they 
may, causing the procurator-fiscal to report, for his lord- 
ship's information, upon the real state of the case, when, 
if it appears to Crown Counsel that the jmrty's complaint 
deserves to be taken up, the necessary steps are taken 
forthwith, according to law, for bringing the alleged culprit 
to justice; while, should his complaint appear groundless, 
this is intimated to him. If the evidence submitted to the 
procurator-fiscal with the "information** referred to, appear 
sufficient, he prepares a petition, addressed to the sherifiT, 
charging the accused party with the offence complained of, 
and craving- warrant to apprehend and bring him for exami- 
nation. The sheriff-substitute grants warrant as a matter of 
course, and the party is apprehended, and brought before his 
lordship for examination. The parties engaged in this exami- 
nation are, the sheriff-substitute, the procurator-fiscal, and a 
clerk, and it takes place in the sheriff's chambers, never in 
those of the procurator-fiscal. The sheriff-substitute reads 
over the petition to the prisoner, or tells him what he is charged 
with ; that the procurator-fiscal will put certain questions to 
him relative to the charge ; — that he is at liberty to answer 
these questions, or not to answer them, just as he pleases — 
or that he may make any statement he pleases ; but that 
any statement or answer will be written down, and may be 
used in evidence against him. Old criminals know the value 
of this caution, and have generally the sense to decline 
answering questions, or making any statement save that they 
are not guilty. The interrogatories are put by the procurator- 
fiscal, and the answers dictated by the sheriff. When the 
examination is over, the sheriff reads aloud what has been 
written, and asks if it is correct, and on an affirmative answer 
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being given^ the prisoner and sheriff sign it; while if the 
fonner wishes any correction made in the declaration (as tlus 
instrument is called) it is done on the spot. 

Should the prisoner have admitted his guUt in this deckra- 
tion, or should the procurator-fiscal have in readiness any par- 
tial precognition tending towards proof of it, the sheriff grants 
warrant committing the accused for trial, or as it is technically 
termed, "till liberated in due course of law." Should his deck- 
ration be a denial of the charge, and (as is most frequently the 
case) the procurator-fiscal not have in readiness the precogni- 
tion referred to, warrant is granted committing the accused to 
prison "for further examination." The- period during which 
an accused party may be imprisoned under this latter warrant 
is, by inveterate usage, restricted to a few days, generally 
eight, never more than ten ; and during that time the procu- 
rator-fiscal is proceeding with his precognition, or examination 
of witnesses, which, when completed, or containing sufficient 
evidence to justify that step (always within the eight or ten 
days referred to) he submits to the sheriff, who advises the 
same, and commits for trial, or refuses to commit, according as 
the precognition appears to him to warrant or not to warrant 
that course. Precognitions are taken nominally under the 
supervision of the sheriff, but practically by the procurator- 
fiscal alone, and always in private in the procurator-fiscal'^ 
own chambers, no witness being allowed to be present at 
another's examination. The sheriff is the only person compe- 
tent to judge in .the matter of committal for trial. In a recent 
case of murder, where the evidence was meagre, the sheriff 
requested Crown Counsel to instruct as to whether the accused 
should be committed; but Crown Counsel replied that the 
sheriff was the functionary charged with that responsibility, and 
they declined interfering at that stage. 

A great deal has been said in objection to the above 
system of taking declarations and precognitions. As re- 
gards declarations, we are reminded of star chambers/ 
Wbarism, dark ages, thumb screws, and all that sort of 
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thing. In our opinion^ however^ many of these striotaree 
have proceeded from persons unaeqnainted with the sub* 
ject. Declaration-taking, in its present form, is certamly 
not the neatest or the fairest of procedure. We do not alto- 
gether approve of it ; but to disapprove of it is one thing, to 
connect it with absurd associations perfectly different. What 
affinity subsists, or possibly can subsist, between the calm 
unimpassioned statement of the sheriff to a prisoner that the 
public prosecutor is about to question him on the subject of 
the charge for which he is in custody, but that he need not 
answer these questions unless he likes — and the truly bar- 
barous procedure which every one is ashamed to know was 
enacted in the seventeenth century, under the name of justice, 
during that royal madness, which, faithful to the old saying, 
preceded the destruction of a house which the gods had 
devoted to it ? In these days of ours it is the sheriff's peculiar 
province to stand between the public prosecutor and the 
prisoner and see that no undue advantage is taken of the 
latter; and there is always, presumably, on the sheriff's part, 
Buch a high sense of the responsibility under which he lies in 
this respect, as to preclude the possibility of partiality or 
oppression. To talk, therefore, as if, even constructively, 
pressure were brought to bear upon an accused party during 
. these examinations, is to argue a total limacquaintance with 
facts. 

The question of the suitableness of the thing to modem 
ideas, however, is a different matter. We suspect there is as 
much, or as little, propriety in it, as there would be in the 
ancient usage, were it revived, of the Lord Justice Clerk 
preparing indictments, and getting up cases for trial; there 
would be as great incongruity in the one practice as in the 
other, for there is a manifest incongruity in taking a document 
from a prisoner, which, while it may be used to his detriment, 
never can be used in his favour, such being the position in 
which these instruments stand. Though thus exposed to 
serione objection, however, we would not altogether throw 
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dedarationfl aside. Our verdict is^ improve them. That they 
possess advantages is obvious. That they are beneficial to the 
truly innocent, is beyond doubt. That, without them, the 
innocent might suffer prolonged imprisonment is unquestion- 
able. That they have sometimes the effect of stopping pro- 
ceedings, and procuring the accused's liberation, within a week 
of his incarceration, is what any one who has to do with such 
things knows. That in some instances they procure the 
prisoner's instant discharge from custody, is also a matter of 
fact. For example, where a person has been apprehended on 
a charge of fraud or embezzlement, and on examination before 
the sheriff, it turns out that questions of accounting between 
the parties are so mixed up with the subject-matter of charge, 
as to alter its entire complexion, in such cases it is usual for 
the sheriff to send, on the spot, for the private complainer, and 
if his verson of affairs shows reasonable correspondence with 
that of the accused party, the latter is allowed to go ; notwith- 
standing which, however, the public prosecutor continues his 
inquiries, takes a precognition, and reports the same to Crown 
Counsel for instructions. These are unquestionable advan- 
tages, but in opposition to them, a real grievance exists. 
Declarations are of benefit, it is said, to the innocent; but 
what proportion do the innocent bear to the mass of guilty 
brought for examination ? Have the guilty no claim to con- 
sideration? Have they no rights to be protected, no interests 
at stake ? Of course, it will be said, all are on a level ; the 
party is brought there to afford any explanations he may choose 
to give in support of his innocence. But, is this really so ; is 
the party brought with the primary view of clearing up his 
innocence ? Will any procurator-fiscal say that in taking a 
prisoner's declaration this humane consideration enters his 
mind, or, what is the same thing, that in his examination of 
him, he restricts himself to a line of interrogation pointing to 
that result ? It will be said, however, that in these decla- 
rations evidence is procurable by which the sheriff may 
be enabled to make up his mind on the point of committal. 
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What is that but getting the victim to furniflh fire and 
wood for his own sacrifice ? And, if a prisoner declines to 
make any statement, what data have been famished, good, 
bad, or indifferent, for forming an opinion as to committal? 
The injustice of the thing may be illustrated. . A man is 
brought for examination on a charge of incest. The injured 
party is the accused's own daughter, A. B. The public prose- 
cutor asks the prisoner — " Were you on such and such a date 
living in St. Mary's Wynd, Ganongate?" "Yes." "Had 
you a daughter, A. B., living in family with you then?" 
" Yes." And so on. Does it ever occur to the unfortunate 
prisoner that that trifling little answer about his daughter 
living in family with him is just among the points which, but 
for that answer, would have caused the public prosecutor most 
anxiety and trouble to establish ? For what does it amount 
to ? An admission that A. B. is his daughter. The relation* 
ship between the parties is thus confessed; and that is the 
sine qua non in the case. We of course allow that, notwith- 
standing this admission in declaration, the prosecutor, as a 
matter of practice, proceeds in precognition to prove the fact. 
But, in the event of that proof being defective, say by the 
non-existence of a public register of births, or other cause, 
how smoothly is the difficulty got over at the trial (if it goes 
to trial) by referring to the declaration, and saying that the 
prisoner admits the relationship. Now, what we would like 
to ask here is, whether sheriff-substitutes, in circumstances 
like the above, where questions of apparently historical value 
merely, but which are really eptrapping, are put to prisoners, 
do not consider it a fit occasion for exercising their function of 
standing between prosecutor and prisoner, and eitiier warning 
the latter before he answers, or getting the prosecutor to 
frame his question differently ? This suggests the question 
whether prisoners should not have the benefit of legal advice 
at these declarations. It is opposed to the genius of Scotch 
law to render any facilities to public functionaries carrying on 
proceedings in order to punishment, A prisoner is put through 
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these ceremonies with the ultimate view of being 'punished for 
his crime ; and, though not denied — on the contrary, liberaDy 
supplied as he is with all the aids and appurtenances which a 
well-regulated system of criminal jurisprudence affords^ the 
public prosecutor ought to have no favour — ^in particular, no 
advantage granted him over his opponent ; and it is vain to 
say that so long as he has for adversary the ordinary run of 
prisoners (for of course educated or acute ones might be 
matches for him) he does not possess such advantage. The 
common sense of the matter seems to be that if an accused 
party is put to the risk of criminating himself — especially in 
those circumstances above referred to, where one would expect 
the sheriff-substitute to interpose in his behalf — ^he ought to 
have the benefit of legal advice. In the case of the innocent 
the accused party would, by this arrangement, be enabled to 
make a statement in exact accordance with the truth, and 
would not, as at present, be rendered stupid sometimes by the 
questions put, and so unwittingly tell a story, intended to be 
truthful, but marred by inconsistencies ; while, in the case of 
the guilty, his interests would have due . protection. The 
declaration is no creature of Statute. It is an institu- 
tion handed down from a remote afid rude ancestry ; and it is 
surely no unreasonable demand to ask that just its dusty 
accumulations be brushed away. 

As regards precognitions, a very pernicious idea seems to 
prevail in some quarters that a system whose distinguishing 
characteristic is privacy must of necessity be a bad one. Great 
outcry is made because, in the initial steps of a prosecution, 
before the least grounds have been established for putting a 
man on trial as a criminal, the authorities do not publish to 
all the world evidence which is being collected at the instiga- 
tion of a private complainer, — a person who, for all that appears 
as yet, may either be personally corrupt, or may have been 
misled in essential particulars in his own information. The party 
has been charged, it is true, and he is in custody in the position 
of a person accused of crime by a responsible officer prosecuting 
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for the public interest. But because that officer prosecutes 
for the public interest^ have the public any interest in know- 
ing, are they entitled to know, what a few days' investigation 
by those best qualified to uivestigate may declare to have been 
nobody's business at all to know : what has been so far made 
known (perhaps to the lasting detriment of the accused party) 
only in consequence of an error or series of errors on the part 
of this, very public ? It should be remembered that evidence 
as supplied by the compkiner to the procurator-fiscal is one 
things as it appears after careful and anxious judicial sifting, a 
very different. If the evidence is insufficient to send the 
accused to trial — of which some person must be the respon- 
sible judge — ^no person is entitled to know anything about 
it. There is in short no evidence : the person should 
never have been charged. On the other hand, if sufficient, 
the public will hear it all, at the time and in the form best 
calculated to serve the true ends of justice. The truth 
is, however, it is altogether irrelevant to talk of privacy. 
What is called privacy, or secrecy rather, in this matter, is 
neither more nor less than the sentiment which actuates every 
prudent person in the every-day affairs of life, of making 
sure before he acts, of saying nothing and doing nothing that 
shall unwarrantably prejudice his neighbour. What would be 
said of the man who rudely hustled another to the police-office 
and charged him with picking his pocket of his purse, and in 
the police office, after all the exposure had been made, found 
his purse all right in a different pocket from what he had 
supposed, and dismissed the matter with the remark that it 
was all a mistake ? Yet this, and worse than this is what is 
beiug urged by those, who cry out for publicity in these 
investigations. They would have every scrap of precogni- 
tion spoken to in open court, and published in the papers. 
They would have eager scandal-mongers feasted to a daily 
surfeit; careless whether, at the end of it all, not one whit of 
reliable testimony should be found in all the proceedings, not 
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one clue, of any value in law^ connecting the prisoner with his 
alleged offence. 

It is a great 'mistake to fifty' that the matter has entered the 
hands of the authorities, and therefore the public have a right 
to see into it. Many things enter into the hands of the 
authorities, which it would be extremely inexpedient to make 
a public exhibition of. Individual rights and interests cannot, 
and ought not if they could, be swallowed up by those of the 
public. Whatever the rights of the public may be, those of 
the accused party must, at this stage of proceedings, as at all 
stages, but emphatically at this stage, remain intact. But it 
would rather appear that in this matter the public have no 
rights whatever. They are entitled to witness the (it is to be 
hoped) edifying spectacle of a man put on his trial before a 
competent court for an offence committed against the laws of 
his country, relevantly stated. They are entitled to see that 
such trial is conducted with fairness, and they can do so with 
their own eyes. But they have no more right to be made 
acquainted with these preliminary investigations than they 
have to be made acquainted with the most private afiirs 
of the accused party ; and just for the reason that the 
process, in all its parts and qualities, is essentially testing ; not 
testing in the sense that a public trial by jury is so, but testing 
in reference to the existence or otherwise of facts and circum- 
stances, grounds, probabilities, reasonable evidence, in short, 
for laying before a jury and asking a conviction at their hands. 
Publ\p interests are just the interests of the outside world, of 
which, till his arrest, the accused formed a part ; so that pro- 
cedure which would expose any one member of the public to 
unmerited shame and disgrace, can have no real interest to 
that public. In all places, especially in large towns, there arc 
to be found litigious, vindictive, malicious characters, who, on 
the merest quibble, trump up charges against honest members 
ftf the community, with whom the accidents of business or other 
innocent causes have brought them in contact. Only those 
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who have seen such cases can understand the amonnt of 
misery and heartburning which these fellows by such nefarious 
practices occasion ; which, but for the tightly held reins of the 
precognition system would be increased and intensified beyond 
endurance. The writer knows of instances where respectable 
people have been unwarrantably accused to the public prose- 
cutor in this way of the crimes of forgery, peijury, robbery, 
embezzlement ; and if in the face of this fact anyone wUl main- 
tain that the public have a right to know about these things, it 
mast be put down at the least as something extraordinary ; for ' 
it is not the mere knowing about them which this demand 
involves, it is the personally sharing in and appropriating 
obloquies bound up with them. 

The accused party being committed for trial, may, if his 
crime be bailable, apply for bail. When the precognition is 
finished, the procurator-fiscal transmits all the papers in the 
case to the Crown agent in Edinburgh, for being submitted 
to Crown Counsel, on whom rests the responsibility of 
advising- as to the disposal of the case. If they consider the 
evidence such as could not properly be laid before a jury with 
the prospect of a conviction, they order the accused's libera- 
tion ; while, if the evidence is satisfactory, and the crime not 
aggravated, an order is made for trial by the sheriff. The 
procurator-fiscal thereupon draws an indictment against the 
accused, containing particulars of the charge, list of witnesses 
to be adduced against him, with inventory of documents and 
articles to be founded on by the prosecution, and list of assize 
to be summoned for the trial. The accused party is served 
with a printed copy of this indictment, appended to which is 
a notice requiring his appearance before the court on two 
alternative diets, on the first of which he has the opportunity 
of pleading guilty, when, if he plead guilty, he is sentenced, 
and the ca^e is at an end ; but if he plead not guilty, the case 
is continued, till the second diet mentioned in the indictment. 
It may be here not/cd, parenthetically, that the proper term by 
which to style an accused party at the bar is " pannel." At 
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one time a disposition evinced itsdf among Counsel to mtio- 
dnce the style of defender, but tins innovation was lepreflsed 
by an old Act of Adjournal, of date November 18, 1695, which 
orders that in all pleadings and debates, the pannel shall be 
so styled, and shall not be called defender. A remark may 
be made upon the phrase " art and part," occurring in the 
indictment. This is a technical term, employed (with one 
single exception) in every indictment, in conjunction with 
another technical term, ^^ actor." Art and part may be said 
to be expressive of that complicity in a crime which does not 
come up to actual perpetration, but to assistance or accession 
merely, and the term is no less necessary in an indictment 
charging one individual, than in an indictment charging more. 
It includes ^^all co-operation, counsel, and assistance, both 
before and after the fact, as amount to a participation in the 
crime, as well as all aiding and abetting in ipso actu" In the 
opinion of some, the phrase is an abridgment of artifex et 
particeps: and in the old statute 1515 c. 2, it is provided 
that tiie master and sustainer of a thief who refuses to give 
him up to justice on demand, ^' shall be holden airt and 
partaker of his evil deedes, and shall be accused as the 
principal thief or riever." The history of this important 
member of an indictment may be briefly stated. Prior to the 
close of the sixteenth century, the mode in use of stating the 
species facti in an indictment appears to have been very 
objectionable. The prosecutor entered into a full and par- 
ticular account of the pannel's concern in the crimes charged 
against him, not always confining himself to a narrative of facts, 
but sometimes coupling these with what were termed necessary 
presumptions of the pannel's guilt, arising out of those facts. 
An indictment framed after this fashion ran serious risk of 
being cast. The prosecutor staked his case upon the verity of 
his narrative, each item of which it behoved him to prove. 
Now, notwithstanding every endeavour, on the prosecutor's 
part, to discover the true state of facts, he might have been 
misinformed, or not sufficiently informed, and so, unless his 
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libel received ample support from the evidence, he stood in 
danger of defeat. This, of course, proved a great obstruction 
to justice. To remedy this evil, the statute 1592, cap. 163 
was passed, whereby — 

^' It is statute and ordained, soeing that diverse exceptiones and 
objectiones rises upon crirainall libelles, and parties are frustrat of 
justice be alleged irrelevancie thereof: That in time cumming all 
criminall libelles sail conteine that persons complened on ar airt and 
pairt of the crimes libelled ; quhilk sail be relevant to accuse them 
thereof, swa that na exception or objection take awaie that part of 
the Hbel in time cumming." 

Where an indictment charges several individuals with a 

crime, and aggravations — the degree of guilt varying in each 

accused — care requires to be taken that the accused are not 

indiscriminately mixed up in the general charge. Thus, if 

four persons are included in an indictment charging theft by 

housebreaking, previous conviction of theft, and habit and 

repute a thief, the first of them being alleged to be guilty with 

all the aggravations ; the second, guilty of the housebreaking 

and previous conviction; and the third and fourth merely 

guilty of the housebreaking, it would not do to libel the crime 

as one of which the accused were all guilty " actors or actor, 

or art and part." Each accused must be particularly identified 

by a specification of the degree of guilt intended to be proved 

against him ; and in the case supposed the charge would run 

thus: — 

" That albeit, &c., theft, especially when committed by means of 
housebreaking, and by a person who has been previously convicted 
of tbef):, and is habit and repute a thief, is a crime, &c. : Yet true 
it is and of verity that the said A. B. is guilty of the said crime, 
aggravated as aforesaid, actor or art and part ; the said C. D. is guilty 
of the said crime, aggravated by its being committed by means of 
housebreaking, and by his having been previously convicted of 
theft, actor or art and part ; and the said E. F. and G. H. are both 
and each, or one or other of them, guilty of the said crime, aggra- 
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rated bj being committed by means of housebreaking, aoion or 
actor, or art and part.** 

The ovij exception to the rule which requires art and part 
to be libelled in criminal indictments is in cases of conceal- 
ment of pregnancy, where it is necessarily excluded by the 
nature of that crime. 

A word or two may be said in reference to previous con- 
victions. It has been objected that to use previous convictions 
as they are now used, making them part of the charge, and 
proving them as part and parcel of the case for the prosecution, 
is unfair to the accused, in respect that thereby a bias is 
created in the minds of the jury prejudicial to the defence; 
for if a man has on repeated previous occasions been con- 
victed, not of the same crime merely but of the same species 
of crime, there must be few jurymen, it is thought, who, in 
the event of a hitch occurring in the merits of the case, will 
scruple to bridge the diflSculty by a reference to accused's 
previous character ; and tlus is all the more probable when it 
is seen that the previous convictions ^ are of recent dates, 
bepnning, say, six years back, and continuing regularly 
down at short intervals, showing a course of life in that 
description of crime. There is certainly an appearance 
of foundation for such an objection. But that it has 
no substantial foundation appears from the fact that in 
earlier and more ignorant times, instances occur where 
juries, while finding aggravations of previous conviction, 
or habit and repute, proven, find the main charge — ^the 
crime itself — not proven ; and it is hard to believe that at 
the present time any disposition on the part of jurymen to 
solve a doubtful case by means of these convictions, is 
other or more than a personal idiosyncracy, altogether excep- 
tional, and not calculated to produce a miscarriage of justice. 
In our opinion no practical benefit would accrue to the prisoner 
by the proposed change in this branch of practice. 

In addition to the responsible duty of advising as to dis- 
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poaal of casesj which come up from day to day to ihem in 
budgets^ Crown Counsel are burdened with the personal 
Buperintendence of prosecutions, in all oases^of an aggrayated 
character. These, instead of being sent^baok to the procurator^ 
fiscal^ are kept for trial either before the High Court of 
Justiciary sitting in Edinburgh, or the Circuit Court of the 
district where the crime was committed, Crown Counsel 
preparing the indictments. These circuit courts are held 
throughout the country twice a year — April and September— 
with^ in the case of Glasgow, an additional court in December. 
There are three circuits — the North, including Dundee, 
Perth, Aberdeen, Inverness — ^the West, including Stirling, 
Inveraray, Glasgow — ^the South, including Jedburgh, Dum- 
fries, Ayr — ^at each of which towns courts are held for the 
disposal of business. These circuits are the resort of young 
counsel, of whom it is the least to say that more industrious 
or zealous men in the interest of their clients — even when 
pleading without fee — it would be impossible to find. When 
satisfied that nothing can be made of a defence on the merits, 
many a tedious search for precedents do they make, and many 
an ingenious >argument do they sustain, in order, if possible, 
to cast the libel on its relevancy ; for glorious critics are they 
in the somewhat soapy literature of indictments. 

A great improvement in connection with High Court and 
Circuit Court procedure would be the introduction of pleading 
diets. Were a Return to be ordered of cases, during the last 
ten years, in which pleas of guilty were recorded in these 
courts, with the amount paid to witnesses in each case for 
attendance, it would prove a very interesting document, 
because all that money might have been saved to the country ; 
and while on this subject, we cannot help remarking — ^when 
we look at the miserable remuneration allowed to witnesses 
(particularly professional witnesses), coupled with the cutting 
and paring of accounts which do not harmonise with the 
tliousand-and-one rules, and scales, and what not, which have 
been prepared at head-quarters for the regulation of public 
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payments — that^ in plain terms^ a penny wise and ponnd foolish 
system previuls^ and has prevailed for years, in Exchequer, 
which for its own credit should be put an immediate end to* 
Nothing but disgust can be felt for a practice which will spend 
hundreds of pounds on the useless attendance of witnessed 
in the class of cases referred to, and at the same time allow 
professional men to take out summonses for charges which, 
did a private individual owe the debt, would be paid on 
demand. To such a pass have things come, that it b 
sometimes a matter of difficulty to get skilled men to take 
employment from the Crown. There are certainly difficulties 
ia the way of establLshing pleading diets, at least as regards 
circuit courts ; but the most expensive suggestion which has 
been made, would unquestionably be an improvement on 
things as they are. What is to hinder eheriffs being 
empowered to sentence, say, to the shortest term of penal 
servitude competent by law ? At present, they can only 
sentence to two years' imprisonment. This enlargement of 
their powers would do away so far with the difficulty, and it 
would only need a short Act of Parliament enlarging these 
powers. Thereby large numbers of cases would be drafted 
^rom the High and Circuit Courts, which have no pleading diets, 
to the sherifT courts which have. This extension of power 
might have, besides, a deterrent effect upon the criminal 
population of the country; for with no intermediate court 
between one limited to sentences of sixty days' imprisonment- 
and one which could inflict penal servitude, there might be 
some hesitation on the part of criminals to continue their 
career after conviction before the police magistrate ; and mere 
hesitation in such matters is a moral and social gain. In the 
general run of cases, criminals are tried twice, and sometimes 
thrice, by the sheriff, before they are indicted for trial before 
the High Court or Circmt Court of Justiciary. They know 
this, and who can doubt that they calculate accordingly ? 

There is another matter, under the first division of this sub- 
» ject, upon which we would wish to offer a remark, and that 
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has reference to tholing an assizej which in the present state 
of Charlotte Winsor's case may deserve consideration. For 
several hundreds of years a rule of law has prevailed in Scotland 
that no person can be made to ** thole," or undergo, an assize 
twice ; ** the ground of which maxim/' says Baron Hume, " lies 
in this obvious and humane consideration, that a person is 
substantially punished in being twice reduced to so anxious 
and humiliating a condition, and standing twice in jeopardy of 
his life, fame, or person." The history of this doctrine of 
tholing an assize is obscure. Very little is to be f oimd in 
institutional writers on the subject, and some do not even 
mention it. Questions involving it are, fortunately, of very 
infrequent occurrence, and the authorities appear not very 
consistent on the point of what constitutes the distress and 
jeopardy in question. In the case of Menzies, Dec. 1790, it 
was found, after the pannel was convicted, that one of the 
jurymen was a minor, whereupon the conviction was set aside, 
and the pannel remitted to be tried anew. A similar circum- 
stance occurred in the case of John Sharpe, March 5, 1821, 
who was indicted on two separate*indictments, for shooting at 
and severely wounding one of the Lanarkshire patrol, and for 
theft by housebreaking. He was found guilty on both indict- 
ments. In that relating to housebreaking sentence of death 
was passed. In the other, the verdict was entered on record, 
when, before moving for sentence, the Lord Advocate was 
informed that a minor had sat on the assize. His lordship 
stated this discovery to the Court, who seem to have ordered 
informations ; after considering which, and hearing parties, the 
Court found that the verdict returned, and whole previous 
procedure, were null and void, and that no judgment could 
Mow thereupon against the pannel, but that the pannel was 
Btill subject to trial for the same crime. As distinguished from 
these cases, that of John Hannah, indicted in 1806 for the 
murder of Marion Robson or Robertson, may be referred to. 
In this case the indictment designed the deceased as " daughter 
of the deceased John Robson or Robertson, late wnght in 

I 2 
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Westcroft^ of Lochrutton, in the parish of Lochratton, and 
Btewartry of Kirkcudbright." This description of the deceased 
was wrong an so far as regards the designation of her father, 
who was not a wright but a tailor. The mistake was aot 
discovered till after the assize was enclosed, and the evidence 
for the prosecution had commenced, when during the exanii:- 
nation of the first witness on the merits, it came out that 
deceased's father was a tailor to business and not a wright. 
On the pannel objecting^to any further proceedings going on, 
the public prosecutor entered a minute on record, consenting — 

^* To the pannel being acquitted of this indictment, and in respect 
there conld be no evidence to support the charge of murder specified 
in the indictment, and in respect of the pannel's own objection to anj 
farther proceedings as minuted and pot on record.** 

In the same minute the public prosecutor stated his inten- 
tion still to bring the pannel to trial, upon a different charge, 
viz., the '' charge of the murder of Marion Kobson or Bobert- 
son, daughter of the deceased John Bobson or Bobertson, 
late totTor," &c. In respect of * the above minutes^ the assize 
returned a verdict of acquittal. 

On a new indictment being brought, containing the charge 
of murder, in all respects identical with the previous, except- 
ing only in the trade of the deceased's father, it was objected 
for the pannel that the trial could not proceed, as he had already 
tholed an assize for the same act of murder, and had a verdict 
in his favour. With one exception, the Lords were of opinion 
that the pannel, guilty or not guilty, was within the protection 
of the maxim to which he appealed ; and Lord Meadowbank 
observed that the pannel had substantially been in jeopardy or 
peril of his life. The blunder in the libel, his lordship re- 
marked, might not have been observed by the pannel or his 
counsel ; it might not have come out in evidence on the trial ; 
when discovered it was far from dear what might have been its 
effect upon the issue ; it might not be deemed material by the 
court or the jury — the prosecutor might proceed with his 
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proofs and the jury might be disposed^ or the court might 
^^gest to them^ to return a verdict of guilty^ bearing such a 
description of the deceased as would sufficiently connect with 
the libel though omitting all notice of her falher. Consider* 
ing the extreme wickedness of the murder^ and the wish which 
everyone must feel to see the cruel actor brought to justice, 
these were risks not to be undervalued, and the pannel having 
thus suffered the distress, and been exposed to the peril of a 
trial for his life, he was within the substantial reasons of that 
rule which protects a person from undergoing this hazard 
twice for the same offence. Judgment was accordingly pro- 
nounced in these terms : — 

*^In respect that the pannel has been formerly triedi and a verdict 
returned, and a judgment of the court pronounced thereon, in conse- 
quence of an indictment which does appl^to the same corpus delicti 
which is now made the charge against him in the present criminal 
letters, find that the pannel cannot be tried again." 

Now, in the cases of Menzies and Sharpe, it has been said in 
vindication of the course there followed, that the pannels could 
have been in no real jeopardy of their lives inasmuch as the 
constitution of the assize which sat on these cases was radi- 
cally defective, that in fact there was no assize. That, however, 
depends upon the point of view from which the question is 
considered. If considered from the prosecutor's point of view, 
it may be plain enough that no real danger was incuiTed, that 
18, that the powers of that assize were in a legal sense nil. 
But these powers became ni7, only on discovery of the minority 
of the juryman ; and what guarantee had the pannel that the 
discovery would ever be made ; or how could an actual present 
trial be stripped of its humiliation or peril, by a possible 
contingency which, in the meantime, has not been fore- 
seen, and which might never emerge? The enrolling of a 
minor in the jury roll was not a matter over which the pannel had 
any control. The presumption, rather, was that the assize, in all 
its particulars, was lawful and valid. If the discovery had not 
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been made, in what sense could it be maintained that the 
pannel had suffered no distress? He suffered all that was 
possible for him to suffer. There was the same array of 
^videncej the same pomp and circumstance of a courts the same 
crushing effect upon him^ as witness after witness for the pro- 
secution told his talcj which would have characterised a court 
in all respects legally constituted. Though frequently spoken of 
as conrertible terms^ tholing an assize would not seem to be iden- 
tical with resjudicata,heca,u8e there may be tholing an assize^ bs 
it appears to us, in circumstances where the latter maxim could 
not hold. To constitute tholing an assize, it is not neoessaiy^ 
in our opinion, that anything whatever be adjudicated. It ib 
not necessary, we think, that the verdict of assize be returned, 
nor even that the evidence be submitted to the jury. " Assize," 
whatever it may have meant when the maxim under considera- 
tion was first known, when sentence used to be included in 
the verdict, does not at the present day mean process, down io 
and including sentence ; for in the case of Fraser, to be after- 
wards noticed, the pannels got the benefit of their plea of 
tholing an assize, though proceedings did not reach the length 
of sentence. Then, if it does not bear this meaning, is there 
any authority for holding that it must come up to and include 
verdict? Is there any charm in the formality of verdict, 
changing, as by a wand, proceedings from a state of harmlessness 
to one of jeopardy, humiliation, and peril? Is a trial, harmless 
during prior stages, rendered big with risk by the return of a 
verdict acquitting the pannel t It is the suffering of the pains 
and fears of trial which constitutes tholing an assize. That 
seems the meaning of the little that institutional writers 
say on the subject; and the law of England appears to 
be the same. Though an inveterate practice, there is nothing 
compulsory in the pubUc prosecutor addressing the jury at the 
close of the evidence. He might simply ask for a verdict. It 
therefore seems, that should any untoward circumstance, 
followed by a stoppage of procedure, happen after the public 
prosecutor has declared his case closed, the question might 
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fairly be raised^ in the event of a new trial, whether the pannel 
had not tholed an assize. To all intents and purposes the assize 
has been tboled. The witnesses have performed their functions 
and served every purpose for which they were brought to court. 
In the words of the indictment, they have borne " leal and 
soothfast witnessing," upon oath in so far as they knew or was 
asked of them relative to the pannel's guilt. The question 
of his guilt was the question which occupied the attention of 
the court ; it was to depose to his guilt that the witnesses were 
cited, and to his guilt and nothing else have they deponed. 
Save in the matter of delivering their verdict, the jury have 
also performed their functions ; and witnesses and jury have 
atike been discharged. So far as the case has gone, therefore, it 
has been all distress to the pannel together. Is there any other 
step, then, in the process which carries distress along with it ? 
No doubt the process^ the unum quiff, commencing with the 
calling of the diet, and terminating with the pronouncing of 
sentence, has not been concluded. An unforeseen event has 
broken up the proceedings, so that it may be said to be a 
matter of uncertainty what, 'if any, further peril the panel 
might have had to encounter. He has not, for instance, 
writhed under the prosecutor's address to the jury, or sat in 
suspense under the judge's charge — now favourable, now 
adverse — or during the jury's deliberation upon their verdict. 
But, practically, he knows the worst, because he has heard all 
that the prosecution, with all its resources, has been able to lay 
to his charge ; and though the prosecutor's ^address and the 
judge's charge might have placed the facts in a more damaging 
light for him, it is still the facts, and only the facts, as they 
have been spoken to in evidence^ that are to seal his fate ; so 
that in that view the addresses of these functionaries cannot be 
said to add to the distress or peril of the pannel. Take away 
the prosecutor's evidence, and there is no distress in the 
queation; diminish that evidence, and the distress in dimin- 
ished ; in proportion to this diminution is the diminution of the 
distress, The peril essentially consists in the hearing of the 
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evidence for the prosecution ; because^ after that, anything 
of the nature of evidence will probably, and the judge's 
charge may possiblyj be favourable to the pannel ; or if 
the bench is not favourable, the judge's charge may be 
characterised by such learned intricacy, as instead of en- 
lightening to confuse the jury,, and so open up a chance of 
escape for the panneL This view, we are aware, is directly 
negatived by the case of Jean Grant and others, July 12.. 
1838 (Swinton 2, p, 165) where the circumstances were similar 
to those we have been considering. The pannels were charged 
with aggravated theft, and prison breaking. They pleaded guilty 
of prison-breaking, but not guilty of theft. Evidence for the 
prosecution on the charge of theft was led, at the close of 
which the jury retired for a few minutes previous to being 
addressed by the solicitor-general for the Crown. While they 
were absent, one of the^urymen was seized with illness. On 
medical assistance being got the juryman was visited, and the 
medical men deponed^ in presence of the court, that they found 
the juryman recovered from his illness (a fit) that he was at 
that moment perfectly sensible, but that his recollection of 
what had passed on the trial might be confused ; that though 
he might be able in the course of an hour to come into court 
and attend to the business, a resumption of his duties that 
night might produce a recurrence of the attack, to which he 
appeared to be subject. The medical gentlemen having signed 
a deposition to the above effect, the court, in respect of this 
evidence, foimd that the trial of the pannels could not proceed 
further at present, and that the jury now impanelled muat be 
discharged. The j ury was accordingly discharged, and the diet 
against the pannels continued till the following day, when, on 
the diet being again called, a new jury was balloted for from the 
same list of assize, by whom, after a lengthened trial, the 
pannels were found guilty and transported beyond seas for 
seven and fourteen years respectively. The pannels' counsel 
in this case do not seem to have raised any objection to the 
Bdcond trial proceeding ; and it would rather appear tliat an earlier 
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case — ^that of Mary Elder or Smithy Febniaryj 1827, in which 

a similar course was followed after eleven witnesses had been 

examined — was looked upon as adverse to any such plea. 

But^ unless it is to be held that an assize can only be iholed 

by going through the whole trial, down at least to the return 

of the verdict, it seems difficult to see how, in Grant's case, an 

assize was not tholed bylhe first day's proceedings. It sometimes 

happens, where a case, owing to exceptional circumstances, 

different from those just considered, has been withdrawn from 

the consideration of the jury, that the jury intimate what 

verdict they intended to return. Supposing the first jury 

in Grant's case had their minds made up for an acquittal, 

it was very hard for the pannels that, by an event 

over which they had no control, a possibly less intelligent 

jury should have been put into the box to adjudicate upon 

their case — to hear, but not, it may be, to understand, to see 

but not to perceive the real evidence in the case, and, finally, 

to convict the pannels. During the first trial jurymen may 

have thrown out remarks, or put questions, showing their 

views to be favourable, a circumstance which would be of 

enhanced value in proportion to the nearness such remarks were 

made, or questions put, to the close of the prosecutor's case, 

the benefit of which is altogether lost by the appointment of 

a new jury. And what advantage is it to the pannels that 

. the diet is continued till the following day, and not to that 

day month ? The assize is not, or may not be, the favourable 

one which has just sat upon their case ; the evidence has all 

to be gone over again, with this disadvantage to the pannels, 

that the public prosecutor will avail himself of the previous 

trial to improve his conduct of the second 2 more — a witness 

for the prosecution may, at the first trial, have omitted some 

fact detrimental to the pannels, which he now, at the second 

trial, depones to ; and this fact may happen to be so isolated 

in the history of the case as to afford little or no room for such 

a cross-examination of the witness upon it as might be of use 

to the defence ; and if this may happen to one witness it may 
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happen to more. The distress and jeopardy are thus as great 
as if there had been a wider interval of time between the trials, 
and practically as great as if the first of them had been brought 
to a natural termination by the retnm of a verdict condemna- 
tory or otherwise. 

The most recent^ and perhaps the most remarkable case in 
which an accused party received the benefit of this maxim of 
tholing an assize, is that of Sarah Anderson or Fraser^ and 
James Fraser, High Court, 1852. These pannels were indicted 
before the Circuit Court at Inverness for poisoning William 
Fraser, husband of the female, and father of the male prisoner. 
During the trial, the public prosecutor proposed to put in 
evidence a production described in the inventory annexed to 
the indictment, as '* a sealed paper wrapper, or other piece of 
paper, containing a small quantity of powder, &c." 2le 
pannels' counsel objected to this production that it did not 
answer the description, not being sealed. The seals which 
had originally been affixed to the packet were still entire, but 
the paper wrapper had been cut round, so as to admit an 
examination of the contents. One of the two judges who pre- 
sided at the trial was for admitting the production, the other 
was doubtful ; ultimately the production was admitted, but the 
point was reserved for the consideration of the High Court in 
the event of a verdict of guilty being returned. The trial 
having proceeded, and evidence being adduced on both sides, 
the jury returned a verdict, finding, by a majority, the pannels 
guilty as libelled. At this stage, the record bears : — 

«* The Advocate Depute having moved for sentence — ^before pro- 
ceeding on the verdict above recorded, the Lords Cockburn and 
Ivory, agreeably to the understanding come to by the Court and 
the counsel for the parties, when the objection to the admissibilitj 
of the article No. 12 in the inventory of productions was disposed of, 
certify [or remit] the case to the High Court of Justiciary, as to the 
validity of that objection, and as to the consequent competency of 
pronouncing any sentence upon the verdict ; continue the diet 
against the pannels ; and ordain them to be carried from the bar to 
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the prison of InyernesSy from thence to be transmitted under a rare 
guard, until thej are brought to, and incarcerated in the prison of 
Edinburgh, therein to remain until liberated or removed therefrom 
in due course of law, and for these purposes grant warrant to all 
proper officers of the law." 

The pannels' counsel^ observing from the terms of this 
deliverance^ that the diet was continued in general terms, and 
not (as it should have been) to a specified day, presented a 
petition to the High Court of Justiciary, narrating the facts of 
the case, and submitting that there was no warrant or autho- 
rity upon which the pannels could ever be put to the bar of the 
High Court, in reference to said libel, or any proceeding which 
might have followed upon it on the original diet, the same not 
having been continued to a certain day ; and they prayed for 
liberation. 

A petition, was also presented to the High Court in name 
of the Lord Advocate, praying their lordships to fix a day 
for disposing of the certification. On these petitions, or rather 
ou that for the pannels, a full argument was sustained. The 
Court, in giving judgment, was equally divided, until the Lord 
Justice General, by sustaining the pannels' objection, turned 
the scale in their favour ; and an interlocutor was pronounced 
finding that^ in respect no day certain was fixed by the Circuit 
Court as the diet for proceeding with the case before the High 
Court, the instance had fallen ; discharging the warrant under 
which the pannels were incarcerated, and ordaining them to be 
set at liberty. On a subsequent day the pannels were placed 
ftt the bar of the High Court of Justiciary on an indictment 
charging the same species facti. It was objected that the 
pannels had tholed an assize. It was attempted to be shown on 
the part of the Crown that tholing an assize meant tholing the 
completed process of trial, including sentence ; but the Court 
unanimously overruled this plea, and held that in respect the 
pannels were formerly tried, and a verdict returned upon an 
indictment which applied to the same corpus delicti as was now 
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made the charge against them^ the pannels' defence in bar of 
trial must be sustained^ and that they could not be tried again. 
The Court accordingly pronounced an interlocutor to this effect, 
deserted the diet against the pannels^ assoilzied them simplidtor^ 
and dismissed them from the bar. This case of Fraser's cer- 
tainly furnishes as convincing proof as need be of the mercifoi 
majesty of the law ; showing how^ at the cost though it be of 
setting at liberty convicted murderers^ humane principles and 
maxims will be upheld^ and their benefits dispensed even to 
the vilest. 
On a future occasion we may continue these remarks. 



Aet. IX.— bankruptcy reform.* 

T^HE first difficulty experienced in any attempt to measure 
the magnitude and importance of the bankruptcy question 
may be found in the fact that the unsatisfactory results of its 
existing enactments scarcely appear to create a ripple on tbe 
surface of the smooth stream of commercial prosperity. 

Critical reformers, who delight in unmasking abuses, ia 
exposing slothf ulness in the Church, wasteful expenditure in 
the administration, confusion and darkness in the legislative 
code, scarcely glance at the mighty drain upon the mercantile 
energies of the country, attributable to the existing state of 
the law in regard to insolvency ; and the reforming press, so 
ready to denounce the numerous holdings of pluralists, the 
waste of public money, or the wrongs and hardships of such 
small matters as street music, is generally silent upon a question 
which stands apart from all others, in its extent and effect upon 
both the income and the morality of the country; 

It is not easy to obtain any adequate conception of the im- 
poi^tance of this question; the national imports and exports, 

* By George Moffat, M.P.; a paper read at the Congrew of the National 
Association for the Promotion of ^cial Science, held at Sheffield, October 
1865. 
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annually amounting to some four hmidred millions sterling, 
give but the faintest idea of the extent of the mercantile 
and trading transactions of the country. Much of this four 
hundred millions of value goes through numerous manufactur- 
ing processes, increasing in value, in many cases, ten to fifty- 
fold, and a large portion of this value passes, in the ordinary 
course of trade, through four or five different hands, before it 
reaches the consmner. These, with all the varied ramifications 
of barter, exchange, and speculation, fairly baffle the most 
parent statist in any attempt to measure the extent of the 
annual mercantile and trading transactions of the country ; but 
which may be safely assumed to be equivalent to a daily return 
of several milUon pounds sterling. 

But a more practical touchstone by which to test the 
importance of the question now under consideration, may be 
adopted in the estimated income of the country, and the 
estimated cost of its annual insolvency. The net income of 
the country is now generally supposed to be equivalent to, at 
least, four hundred millions sterling, and the annual loss by 
insolvency, not less than fifty millions — ^probably considerably 
more. 

At the first glance, there appears to be Uttie difficulty in 
framing clear and simple regulations for the prompt and easy 
settlement of debts — whether you adopt the rough and frank 
solution of " an eye for an eye, and a tooth for a tooth," or the 
modem phraseology of " the right of each party to receive the 
par value, according to the terms of the bargain." Upon such 
axioms as these the settiement of debt appears to have been 
based, from the earliest periods of oriental civilisation, down 
to the present time. But, smooth and equitable as the principle 
seemed to be, the need was quickly discovered of supplementing 
its simplicity with harsh and penal supports : — ^thus, a debtor of 
course pledged all his goods or property to the payment of any 
and every engagement, but it was quickly found that debtors 
secreted their goods, and cheated their creditors, or so arranged 
their payments that relatives and friends were scarcely injured, 
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and the whole loss thrown upon unfayoured creditors : — hence 
the laws for incarceration and punishment of debtors — ^peremp- 
tory and severe among the nations of the East, slightly modified 
by the wider and more equitable considerations that obtained 
in the Boman jurisprudence, but revived with singular tenacity 
and severity in the legislation of England^ in the seventeenth 
and eighteenth centuries. 

Sitting under the mild, easy, and slipshod rule of existmg 
legislation, where the insolvent is usually master of the situa- 
tion, and dictates to his creditors the terms upon which he is 
willing to conmiute and settle his obligations, it may surprise 
many to learn that within the present century the bankrupt 
who abstracted or concealed goods pertaining to the estate, 
was liable to the penalty of death. 

As it is expected that this question will again shortly 
undergo a Parliamentary revision, it may be useful here 
to render a brief retrospect of the legislation of England in 
matters of bankruptcy and insolvency. 

Under the Koman law the insolvent's person originally 
became the property of his creditor as well as his assets ; but 
subsequently this power over the person was remitted, but 
the liability of insolvents* after acquired property to pay all 
debts, was retained till the extinction of that empire. 

The first Act in our Statute Book is the 34 & 35 Hen. VIII., 
c. 4, which was dkected against— 

^^ Persons who do make bankrupt,'* and recited that divers and 
sundry " persons craftily obtaining into their hands substance of 
other men*s goods, did suddenly flee to parts unknown, or keep their 
houses, not intending to pay or restore to any of their creditors their 
debts and dueties, but at their own wills and pleasures, consamed 
the substance obtained by credit of other men for their own plea- 
sure and delicate living against all reason and good conscience—" 

and gave power to the Lord Chancellor, the great officers of 
state, and the chief justices of each bench, upon complaint 
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in writing by any person aggrieyed, to appoint commissioners 
who, in their discretion, might imprison the bankrupt, sell 
his goods, and divide the proceeds, " to every one a portion, 
rate and rate alike, according to the quantity of their debts." 

This statute contains an express provision that the cre- 
ditor may sue the debtor to recover, if possible^ any portion 
of his debt remaining unpaid, after he has received his 
dividend; and its operation does not appear to have been 
confined to traders, nor did it contain any of those highly 
penal clauses directed against bankrupts in later statutes* 
Indeed, it would appear that the objects were the summary 
seizure and division of the bankrupt's assets amongst his 
creditors, and the right to recover unsatisfied claims from 
after acquired property. 

It seems, however, to quote the words of the next statute 
upon the subject, the 13 Eliz., c. 7 — 

" That, notwithstanding the statute of Henry/' those kind of per« 
sons (viz., bankrupts) " had and did increase unto great and excessive 
numbers, and would be like more to do, if some better provision 
were not made for the repression of them, and for a plain decla- 
ration who ought to be taken and deemed a bankrupt, and accord- 
inglj that statute defined the class of persons, traders, who might 
be made bankrupts, and the acts which should be deemed the tests 
of their insolvency and fraudulent intention, and provided that the 
Lord Chancellor, or Lord Keeper, might appoint commissioners to 
deal with the bankrupt's person and estate, and to pay his creditors." 

This statute regarded the bankrupt as a criminal, and by it 
liis estate was entirely confiscated, for if there were more than 
Bufficient to pay his creditors in full, one half of the surplus 
went to the Crown, and it was the duty of the commissioners 
to distribute the other half amongst the poor. It was expressly 
provided, also, that all after-acquired property should be sub- 
ject to the original debts. 

The statute of Anne (4 & 5 Anne, c. 17), passed in the year 
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1705, provided, that a bankmpt who did not surrender and 
disclose his estate to the conunissioners within 30 days, 
shoold be guilty of felony without benefit of clergy; but 
that, if he surrendered himself and submitted to examination 
and conformed to the law, and his estate paid a dividend of 
Ss. in the £, he should be entitled to an allowance out of 
his estate of £5 per cent, upon the amount of his net assets, 
not exceeding £200 ; but if the dividend was below Ss. in 
the £, then he should be at the mercy of the commissioners 
and the assignees as to the amount to be allowed to hiuL 

This statute provided for the temporary discharge of the 
debtor from prison, and for his complete discharge upon 
his recriving a certificate from the Lord Chancellor, that 
he had in all respects conformed to the law. 

Hie concealment of assets was also made a capital offence. 
A creditor's grievance was noticed in this Act, for the last 
section states that commissions were frequently executed at 
great expense to the estate for the eating and drinking of the 
comnusffloners, and prohibits every commissioner and other 
person from eating or drinking during the meetings, save at 
his own expense. 

Numerous statutes were passed in amendment or explana- 
tion of the last mentioned Act, and one of them made the 
bankrupt liable to an indictment at the sessions, and upon 
conviction to the pillory, for not disclosing his assets, or for 
fraudulently conveying away his goods. 

The 6 Creo. IV., c. 16 (a.d. 1825), may be considered as 
the foundation of the present system of bankruptcy ; under it 
bankrupts were no longer subjected to capital punishment, and 
by it nearly all the former Acts concerning bankrupts were 
repealed, a fist of persons fiaUe to become bankrupt was 
^ven, and the Acts of bankruptcy were defined. 

The jurisdiction in matters of bankruptcy still remained in 
the Grteat Seal, but the court was admimstered by commis- 
noners appointed by the dumceDor ; the conmusdoners migbt 
appoint angnees to act until the creditors appointed an 
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assignee ; the estate was managed by the assignees^ and the 
bankrupt was discharged upon a certificate that he had con- 
formed to the law, signed by the commissioners, and by four- 
fifths in nmnber and value of his creditors above £20; or, in 
case the certificate was applied for later than six months after 
adjudication, by three-fifths in number or value, or nine-tenths 
in number only. This certificate required the allowance of the 
Chancellor3 and. any creditor might be heard in opposition to 
allowance. 

By this statute the practice was continued of making the 
bankrupt an allowance out of his estate which was fixed 
according to the amount of dividend paid, and it was provided 
that any surplus of the estate after payment of the creditors 
in full should be paid to the bankrupt. This was necessary 
as the former statutes confiscated that surplus. 

The 6 Geo. lY. contained a provision that when a bankrupt 
had been bankrupt before or had compounded with his 
creditors or taken the benefit of the Insolvent Act, his future 
effects would vest in his assignees for the benefit of his 
creditors imless he had paid 15^. in the £. From the time of 
Queen Elizabeth to the year 1831, the Lord Chancellor, or the 
Lord Keeper of the Great Seal, had sole jurisdiction in matters 
of bankruptcy ; but in the latter year a change was made by 
the passing of the 1 & 2 Will. IV., c. 56, which established for 
the first time a distinct jurisdiction in matters of bankruptcy. 
The court of bankruptcy created by this statute was com- 
posed of one chief justice, three or other judges, six com- 
missioners, and a proper number of minor officials, including 
thirty official assignees. The chief judge and his three 
colleagues formed a separate court called the ^^ Court of 
Review." The proceedings, however, were commenced under 
a fiat or authority from the Lord Chancellor, instead of a 
Commission. 

The commissioners presided at the meetings of creditors, and 
the questions which formerly came before the Lord Chancellor 
were brought to the Court of Review, and a certain limited 
VOL. XX. — NO. XXXIX. K 
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right of appeal existed from the Court of Beview to the Lord 
ChanceUor. 

The remuneration of the official assignees was fixed bj the 
Lord Chancellor, and creditors' assignees were selected by the 
creditors. 

Several Acts were passed amending or enlarging the last- 
mentioned ; and by one of them — ^the 7 & 8 Vict, c. 96— a 
trader was permitted to become bankrupt on his own petition, 
provided that he made it appear to the satisfaction of the court 
that his estate was sufficient to pay a dividend of 5s, in the 
£ to his creditors. 

The Court of Beview was abolished in the year 1848, and 
its jurisdiction vested in such one of the Yice-Chancellors as the 
Lord Chancellor should direct The effect of the Bankrupt 
Law Consolidation Act of 1849, 12 & 13 Vict., c. 106, was to 
repeal all, or nearly all, the existing statutes, to abolish the 
original jurisdiction of the Lord Chancellor in matters of 
bankruptcy, and to vest it in the Court of Bankruptcy, with- 
out the four judges who had formed the Court of Beview. 

The appeal from this court was to such one of the Vice- 
Chancellors as the Lord-Chancellor should appoint, and in 
some cases an appeal was allowed from the Yice-ChanceDor 
to the Lord Chancellor or the House of Lords. 

An accountant in bankruptcy was provided whose business 
was to superintend the funds brought into court, and to make 
returns to Parliament at the commencement of each session; 
a master was provided to tax all bills of fees, costs, and 
charges, which any one might claim. Under the authority 
of this Act, the official assignees were directed to act with 
the creditors' assignees in the management of the estate, but 
the official assignee was to receive all monies, which he was 
bound to pay to the credit of the accountant; the coort 
allowing such remuneration to the official assignee as might 
be thought reasonable. 

The fees of the court were collected by means of stamps, 
and the official assignees were directed to pay a certain per 
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centage of each estate to the chief registrar's account, from 
which tlie salaries of the commissioners and all the officers 
were paid. 

The Act of 1849 applied only to traders, and who mighty or 
might not, become bankrupt was carefully laid down; the 
acts of bankruptcy which when committed by a trader would 
give the court jurisdiction oyer him, were also defined. 

Th^ bankrupt might be called up and examined by his 
creditors upon due notice, but it was in the discretion of the 
commissionerB to grant the bankrupt's certificate, the effect 
of which, if granted, was to free the bankrupt from all debts 
or demands which were due at the date of the bankruptcy* 

Three classes of certificates were granted ; viz., that of the 
first class, when the commissioner was satisfied that the 
bankruptcy had arisen wholly from unavoidable losses and 
misfortunes. That of the second class, when the bankruptcy 
had arisen not wholly, but in part, from unavoidable loss and 
misfortunes. And that of the third class, when the bank- 
ruptcy had not arisen from unavoidable losses and misfortunes • 
but the legal effect of the certificates of each class was pre- 
cisely the same. 

In certain cases of fraud, the bankrupt was not entitled to 
any certificate bX, all, and the bankrupt had the right to appeal 
against the commissioner's refusal to grant a certificate. 

This Act provided for arrangements between the debtor 
and his creditors, under the control of the Court of Bankruptcy, 
and also for an arrangement between the debtor and his 
creditors without the intervention of the court, both of which 
were new. The assent of three-fifths of the creditors in 
number and value was necessary to the completion of the 
arrangements. 

The Act contained a list of offences against the law of 
bankruptcy which might be committed by a trader before or 
after his bankruptcy, such as refusing to surrender, not 
delivering up his books, concealing or embezzling his estate 

falsifying his books, obtaining goods on credit under false pre 

K 2 
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tences, and within three months of his bankruptcy, upon con- 
viction of which the bankrupt was subject to various punishments 
according to the offence ^ from transportation for lifBj or imprison^ 
ment with or withdut hard labour. The principles of this Act 
were not interfered with by any of the three Acts subsequently 
passed, until the Act of 1861. Before entering upon the subject 
of this Act, it is necessary to say a few words upon the mode of 
dealing with that class of persons who were not traders, and 
so not within the provisions of the bankrupts' Act. By various 
statutes of comparatively recent date, persons not subject to 
the bankrupt laws, and who were prisoners for debt, might 
file an account of all their debts and assets in the Court for 
Kelief of Insolvent Debtors, and obtain their discharge from 
prison by giving security to attend the court at certain times, 
and handing over their property (if they had any) to the pro- 
visional assignee ; and a creditor, whose debtor did not obtain 
his discharge from the Debtor's Prison within a certain time, 
might obtain an order from the same court, giving the pro- 
visional assignee possession of all the debtor's property, and 
compel him to file his schedule of debts and assets. 

In every case, except where the debtor owed less than £300, 
it was a necessary preliminary that he should be in prison for 
debt. 

If he owed less than £300, he might petition himself for 
protection from arrest, and his goods then became vested in 
the provisional assignee. 

The mode of dealing with the insolvent was somewhat 
similar to the mode of dealing with a bankrupt ; he was brought 
up before a commissioner of the court, and examined by his 
creditors, and the commissioner either granted his discharge 
from custody, or sent him back to prison for a certain period, 
but ultimately he got protection from arrest, and for his goods 
in respect of all the debts he had set out in his schedule, filed 
in the court ; but he was compelled to give to the provisional 
assignee a document called a warrant of attorney, which 
enabled that official to seize, for the benefit of the creditors 
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mentioned in the schedule, any property acquired by the 
insolvent, after his ducharge. 

The creditors, as in bankruptcy, might appoint a creditor's 
assignee, but the assets were received and accounted for 
by the provisional assignee, who ako declared and paid divi- 
dends. 

There was this great distinction between the trader and the 
non-trader; the one was absolutely discharged, except in cases 
of fraud, by giving up his whole estate to his creditors ; the other 
was only protected from arrest, and from the seizure of his goods 
for certain debts, but he was n«?er wholly dischargedfrom liability 
until every creditor had been paid in fully and the court took upon 
itself to mete out to him such punishment for his conduct, by 
causing him to be imprisoned for a longer or shorter period, as 
it considered he deserved. 

There was another Act, familiarly known as " the Gentle- 
man's Act," imder which non-traders might obtain the benefit of 
the bankrupt laws, by paying a composition. 

The Act of 1861 had not the samiB laudable object as the 
statute of Queen Elizabeth, viz., *' to decrease the number of 
bankrupts," and it allows all persons, whether traders or not, 
by giving up aU their property, if they have any — or if they 
have none, by going through the form of giving it up — to 
obtain a complete discharge from all their existing debts and 
liabilities. 

ThelOessio Bonorum must be made in aU cases of bankruptcy, 
but at present, as one of Sir Walter Scott's lawyers says, the 
** Cessio " may be made, although the " Bonorum " have no 
existence. 

It is true that the creditor has the poor satisfaction of attend- 
ing (in London at least) perhaps the filthiest court of justice 
in England ; and at his own expense, if the debtor has no estate, 
opposing every step that debtor takes towards his complete 
discharge ; but the utmost he can do will only delay the dis- 
charge, and before his voice can be heard in Court, he must 
prove his debt, and by proving his debt he abandons every 
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other remedy the law of his country gives him to recover that 
debt. 

The Act in question subjects a bankrupt to certain puns 
and penalties in certain events^ and the list of crimes aad 
misdemeanours is extended^ but the bankrupt takes his trial 
for these offences before the ordinary criminal courts. 

Bankruptcy has been made cheaper by the Act of 1861 ; the 
fees have been reduced^ and to some extent the proceedii^ 
have been simplified^ but there still remains an endless num- 
ber of printed forms to be filled up, on every occasion, and 
abo the practice of conducting business in an empty court, the 
head of that court, the commissioner, usually sitting injmown 
private room. 

Under this Act a long residence in prison is forbidden to 
the debtor, for periodically a registrar of the court visits the 
prison, examines the inmates, and discharges such of them as 
are there for debt, making them bankrupts at the expense of 
the general bankrupt's fund, if they have no assets. 

This Act follows the example of each successive piece of 
modern legislation, in making it easier for a debtor to obtain 
a release from his debts than before. But the law as it pre- 
viously existed between debtor and creditor has been materially 
altered. If the creditor has obtained judgment against his 
debtor for a sum over £50, and the sheriff has seized the 
debtor's goods to compel payment, a certain interval must 
elapse before those goods can be sold, and when sold, the 
sheriff must retain the proceeds for a certain period in case 
any other creditor may petition tixe court and obtain an adja- 
dig^tion of bankruptcy against the debtor, in which case the 
sheriff will pay the proceeds of his sale into the Court of 
Bankruptcy, to form part of the estate. 

The practice and procedure of the Court of Bankruptcy has 
been altered in many details, not forgetting that new officers 
have been created, and pre-existing officers of the Insolvent 
Debtor's Court pensioned. 

New provisions have been introduced for arrangements 
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between the debtor and hia creditors. The nature of these 
provisions is so well known that they need scarcely be enu- 
merated here ; it is sufficient to say the design of the Act is^ 
that if a majority in number of a person's creditors, who hold 
three-fourths of his entire debts, assent to any proposal he may 
make to them, and embody it in a deed, all other creditors 
must agree to the same terms ; and they are absolutely barred 
fr<nii all other remedy against the person or property of the 
debtor. 

Monstrous frauds upon creditors can be, and no doubt are, 
accomplished by the help of deeds of arrangement, and it may 
be some satisfaction to know that hitherto the courts of law 
have not found that any one of the deeds brought before them 
complies with the requirements of the Act ; but this is a poor 
satisfaction to the creditor who seeks to assert his legal rights 
against his debtor, notwithstanding such deed, for the debtor 
obtains from the Court of Bankruptcy a protection against his 
creditor by handing in a copy of his deed, and that court does 
not ascertain when deeds are handed in, whether the arrange- 
ment proposed is one which is reasonable, or within the terms 
of the Act, but grants its protection as a matter of course, if 
certain details are attended to. 

We have seen that the first object of the bankrupt law was 
to enable the creditor to obtain the debtor's property for equal 
division amongst the creditors ; then that the bankrupt trader 
was coaxed into giving up all his property by an allowance out 
of it for himself, and a complete discharge from his debts ; then 
that he was permitted, if his estate would pay one-fourth of his 
debts, to come himself and declare his insolvency, and ol^n 
his release from his debts ; and at the present moment, whether 
trader or not, and whether with assets or not, the bankrupt is 
able by an easy, and by what was intended to be a cheap 
process, to obtain his discharge from all his creditors, and io 
repeat the process as often as he pleases. 

The course of legislation has entirely altered the position of 
debtor and creditor, and practically reduced to a nullity the 
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creditor's right to expect that the debtor's continued inability 
to pay shall alone prevent his recovering his just debts. 

Having thus travelled through three centuries of con- 
fused and contradictory legislation, ever varying and never 
satisfactorj', the question presents itself whether the principle 
of legislation on this subject has not been, from its earliest 
period, radically wrong. It has constantly professed to do two 
things — first, to collect and distribute the assets in estates 
insolvent, secondly, to punish fraudulent debtors ; and, in 
attempting to perform these opposite functions, the law has 
constantly fluctuated between extreme harshness and great 
lenity to the debtor, but always, and in every phase, falling 
heavily by its official costs upon the assets, the property of 
the creditors ; and the question arises whether objects so dis- 
similar can be advantageously blended? Whether it is 
desirable to mingle the penal and the pecuniary action I This 
question has been raised in' his clear and concise manner 
by Lord Westbury, in a paper addressed by him to the chair- 
man of the House of Commons Committee of Inquiry into 
the operation of the bankrupt law, sitting in 1864. After 
alluding to the present system of adjudication of bankruptcy, 
its conflict with voluntary trust deeds, and the procedure of 
administration in bankruptcy, his lordship proceeds : — 

'' The next and third great head of inquiry as to the present 
system, is perhaps included in the following question :— Is it not 
a mistake to attempt in a system of rules for the collection and 
distribution of the assets of a bankrupt, to create a code for en- 
forcing commercial morality ? A very large part of the present 
bankrupt law relates to the manner in which a certificate or dis- 
charge shall be granted or refused to a bankrupt, to his protection 
from an^est, to the liability or non-liability of future acquired pro- 
perty, and to the punishment of the bankrupt in the event of his 
being found to have committed any act which the bankrupt law 
treats as contrary to commercial integrity. This attempt to com- 
bine the punishment of the dishonest or reckless debtor with the 
collection and distribution of his remaining property, is, in mj 
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judgment^ a very great mistake. It has led to the most ezpensiTe 
and most unsatisfactory and imperfect part of the present system. I 
would abolish it altogether. If a man has committed a fraud, let 
him be punished hy the existing criminal law. If that be not 
seTere and stringent enough, make it more so, but do not attempt to 
administer criminal law, or quasi-criminal law, in bankruptcy. 
Let this be the law. On a man becoming bankrupt, grant him, on 
his surrender, protection from imprisonment for debt (so long as 
that absurdity continues), but let his future estate remain liable to 
his debts until he gets a voluntary discharge from his creditors. 
Let it be his business to obtain such discharge. If ho does not 
succeed in obtaining a discharge from all his creditors, let him stand, 
as to his future estate, in the shoes of those creditors who have 
signed his discharge. AH other enforcement of penal law, or 
infliction of penalties, is a mistake. At present, two separate 
functions are confounded, the civil and the criminal. The Court of 
Bankruptcy properly has but one function, the collection and distri^ 
bntion of the debtor's assets, present and future. The law, as it 
stands, first assumes that it is its duty to provide the honest bank- 
rupt with a discharge. It has no such duty, but having begun with 
this false principle, it is then entangled in the necessity of inquiring 
into the man's honesty or dishonesty, by artificial rulefif, which it has 
constructed for this purpose. All this is a gross mistake^ and has 
been the fruitful source of the expense, uncertainty, and dissatis- 
^tion that now attend the administration of the bankrupt law." 

As the law at present stands^ machinery is created by which 
estates insolvent are practically confiscated in regard to the 
rights of creditors, experience having painfully proved to all 
parties interested, that not only are the assets placed beyond 
their personal control, but that the collection and realisation 
is slow and costly, and that when the day of distribution 
anives, the expenses amount to a most formidable per 
centage upon the amount distributed, besides being liable 
^ further serious diminution by the frequent heavy abstract 
tions of officials through whose hands the assets pass. With 
^his knowledge, and the dim perception of a certain mulct 
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of some 30 per cent or more occurring for the charges in 
bankruptcy^ creditors naturally accept any settlement rather 
than appeal to a court which occasions them considerable 
trouble^ much publicity^ much personal annoyance, and results 
so unsatisfactory in a pecuniary point of view. Combined with 
these disadvantages, creditors have a positive knowledge that, 
however desirous they may be to jpunish fraud on the part of 
insolvents, such is the existing state of the law, that, althougii 
much time and money must be expended, conviction and 
punishment are objects very rarely, if ever, obtained. Under 
these circumstances, it would be strange if creditors did not 
resolutely avoid an appeal to the Court of Bankruptcy, and 
accept whatever settlement the debtor, insolvent, proffers. 
The debtor is always perfectly aware of the aversion of 
creditors to appeal to that court. The immediate consequence 
is, that his offer for settlement, whatever it may be, always 
has the pleasant vista of an appeal to the Court of Bankruptcy 
loommg in the background. In fact, in the case of the 
insolvent, it enables him to make a flourish of honest profes* 
sions by declaring his perfect readiness to go into the Bank- 
ruptcy Court if his offer of composition of, say, 1*. 8rf. in the £ 
is not promptly accepted by his creditors. This is no exaggera- 
tion of the existing state of affairs, for in a return recently 
obtained from the Registration of Deeds' Office in Chancery 
Lane, it appears that out of upwards of 300 cases of com- 
positicm, there are 12 for less than 1^. in the £, 49 at Is, in 
the £,71 between Is. and 2^. in the £, 112 between 2s. and 
Ss. in the £, 53 between Ss. and 4^. in the £, and 5 exceeding 
4tf. but under 5^. in the £. 

But while the law which governs compositions yields results 
so unsatisfactory, they may be counted honest and desirable 
as compared with the frauds which are now perpetrated 
under deeds of inspection and assignment. By these Aeeis, 
as the law now stands, no preliminary proof of debt is required, 
and the whole affair is usually managed in estates of impor- 
tance after this wise : — A firm, finding itself insolvent, places 
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its books, or anything which it thinks right to call a state- 
ment of its affairs, in the hands either of its own solicitors, 
or accountants of its own choice. This statement may include 
claims against the estate to any amount that the parties 
about to declare their insolvency may think safe, and con- 
stantly does include as creditors the whole value of bills of 
exchange which may have been received by them in the 
usual course of business, and re-discounted or paid away. 
This statement may include such a declaration of the small 
value of the assets as would render a settlement upon these 
data beneficial to no one but the insolvents themselves. In 
due course notification is given by the friendly solicitors or 
accountants to the various creditors. A meeting is convened ; 
statements are made; creditors grumble, and require further 
explanation; the aSairs, from the shortness of time, have 
been as yet but imperfectly investigated by the solicitors or 
accountants, and the meeting is adjourned for several weeksi 
to afford these same friendly solicitors or accountants time 
to inquire more thoroughly into the affairs of the estate^ 
Usually matters appear more complicated at the second 
meeting, and a resolution is ordinarily then carried, either 
to accept a composition upon such data as the creditors have 
before them, or to wind up under assignment or inspection. 
At this stage it might be anticipated that the action of dis- 
sentient creditors would make itself felt. But the fact is, 
that creditors, however large their stake may be in any one 
individual estate, are usually, if not always, fully occupied 
in the conduct of their own mercantile affidrs, and are con- 
sequently unwilling, or unable, to undertake the responsir 
bility of the sifting, the investigation, and the settlement 
of the complicated affairs of an insolvent estate where, 
whatever advantages may be obtained, only a small portion^ 
that is, the rateable value of the increased dividends, accrues 
to the creditor who so undertakes it, and against which he 
has to set the serious loss of time and neglect of his own 
affairs by prosecuting such inquiries for the benefit of his 
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brother creditors as well as himself. But the deed of 
inspection having been executed by a majority in number 
representing three-fourths in alleged valuer the whole of the 
creditors are bound thereby. Hence it may constantly 
happen that nearly one-fourth of the creditors dissentient^ 
really represent four-fifths of the creditors hanAJide. How- 
ever^ not only are they deprived of any right as dissentients^ 
but they are further deprived of any right whatever as against 
the insolvent^ or his after acquired property^ and have only 
to look to trustees^ who may have been appointed through 
the arrangement of the insolvent^ for that portion of the 
realised assets to which they may be rateably entitled. 

In reply to these grievances it has been stated that the 
law gives the dissatisfied creditors the right of testing the 
bon&Jidea of the claims^ and a right of action agunst trus- 
tees, for mal-administration. But both insolvents and trustees 
know perfectly well that individual creditors are constantly 
advised by their solicitors not to incur the trouble, the 
anxiety, and the cost of such action and inquiry for the 
smaU share of benefit obtainable by successful exposure. 
Hence the practical protection given to the wrong-doer is 
all but perfect; and, whether you take the settlement 
under bankruptcy, under composition, or deeds of trust and 
assignment, the creditor has little or no security that he unll 
promptly receive his rateable portion of the assets, while 
the debtor is carefully cleared both of inconvenience and 
responsibility. 

From a parliamentary return, presented in the latest day 
of last session, the following results are obtained ; viz. :<^ 

AS to DEEDS OF ASSIGNMENT. 

No. Of Deed. ^^^, 

Year ending Oct. 10, 1862 ... 1,886 ..» £1,013,000 

„ „ 1863 ... 2,344 ... 4,040,930 

„ ,, 1864 ... 2,284 ... 6,725,592 

Six months ending Apl. 10,) « ^^ 

1865, at the rate of per ann.; - ^'^^^ - 13,453,000 





No. of Deads. 


Tear ending Oct. 10, 1862 


... 698 


1863 


662 


1864 


... 1,278 
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AS TO COMPOSITION DEEDS. 

Orofls Amount of 
Unseenred Debts. 

£373,000 

926,000 

2,497,800 

AS TO DEEDS OF INSPECTORSHIP. 

Year ending Oct. 10, 1862 ... 46 ... £190,400 

„ „ 1863 ... 15 ... 50,800 

„ „ 1864 ... 39 ... 620,500 

Six moDths emding Apl. 10,> , .^^ 1 o fii 9 onn 

1865, at the rate of per aim.| - ^^" - 1"»^1A"W 

It may be remarked that the return for the last six months repre- 
sents a period of commercial collapse, and may doubtless be subject 
to modification, but these figures prove conclusively how rapidly 
recorded insolvency is increasing. 

The baokruptcy return of last session strikingly iUustrates 

the action of the law as regards bankrupts. According to 

that^ there appear to have been^ in round numbers^ in the 

year ending October 11^ 1864^ 7^224 bankruptcies^ the total 

Amount collected, being only £677,0005 the official costs upon 

which amounted to £140,000^ leaving £530,000 for division 

among the creditors. It is further shown that out of these 

7^00 bankrupts^ 6^600 were made bankrupts on their own 

petition^ and that, out of these, 5,324 paid no dividend, and in 

other 848 cases, the dividend was less than 2s. 6d. in the £. 

But out of all this vast crowd of 7,224 bankrupts, only 80 

^ere refused their discharge on application — a proof either 

of the marvellous laxity of the law, or of wonderful honesty 

in the bankrupts. 

Deplorable as the results of the Bill of 1861 appear to 
have been, they are not fairly chargeable upon its author. 
The mainspring and centre of action of that Bill, as 
origmally introduced to the House of Commons, was the 
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establishment of a chief judge ia bankruptcy^ with powers 
equivalent to those of a judge in equity, which would have 
afforded an effectual check to most, if not all^ the abuses 
which the present Act has developed ; and, consequently, to 
the excision of that portion of the Bill by the House of 
Lords, may be attributed much of the present disadvantage. 

With these facts before us, no one will be found to dispute 
the necessity of some immediate and extensive change. Bat 
if we examine the voluminous -evidence of the gentlemen who 
appeared before the Committee of the House of Commons 
appointed to inquire into this subject, we shall find that 
persons of high authority in London, both official and 
mercantile, scarcely suggested a remedy to meet these 
great and growing evils. ^ That committee felt that it 
had a duty to perform beyond merely investigating and 
recording the present unsatisfactory state of affairs. It 
felt that such an inquiry would probably lead to little 
or no public benefit unless accompanied by clear and 
practical suggestions for the redress of existing grievances. It 
consequently inquired into the operation of the law of bank- 
ruptcy in Scotland, where few of the evils which are alleged 
against the system in England exist ; and where it was found 
that estates insolvent were collected and distributed with a 
rapidity, an equity, and an economy which gave general satis- 
faction to the Scottish mercantile community. That com- 
mittee consequently recommended the adoption of a con- 
siderable portion of the Scotch system as applicable to England, 
This, if carried into effect, will involve the practical aboKtion 
of the system of bankruptcy as at present existing in England, 
substituting the following machinery for the collection and 
distribution of assets of estates insolvent — ^facility in deter- 
mining insolvency at the instance of one or more of the 
creditors — prompt security to the creditors of the assets of the 
estate — ^the appointment of trustee or curator to be chosen bj 
the creditors, to be paid by them according to agreement, in 
whom the estate shall vest with full power to collect, reali2e, 
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and distribute — the aaid trustee to find securitj, to be 
approved hj the judge^ for the faithful collection and distribu- 
tion of the assets — ^to have power, to reject or admit chdms of 
creditors^ subject to appeal to the judge, to be subject to the 
revision of one or more of the creditors who should be 
appointed by the others, to convene the creditors at fixed 
stated periods — ^to keep the accounts plainly, and produce 
them punctually at such meetings— creditors only entitled to 
vote and rank in respect of balance due after deducting the 
value of all securities, including bills of exchange and other 
obligations — assets, when collected, to be lodged in a bank, or 
place of security until distribution — accounts to be rendered 
in fuU to the Accountant-General in Bankruptcy, who shall 
certify to their accuracy before the trustee is entitled to 
payment for his services. Trustee to report as to the conduct 
of bankrupt, trustee to be subject to the supervision of a 
judge, and liable to dismissal in case of misconduct. 

It will be seen that this system has the great advantage, in 
regard to the assets, of putting their collection and manage- 
ment in the hands of a party immediately responsible to the 
creditors^ paid by them and punishable by them in case 
of de&ult or misconduct. It involves littie or no State 
machinery, no expenses, except such as the creditors willingly 
and by agreement incur. It secures the prompt and searching 
investigation of a ciHnpetent accountant, which in Scotland is 
viewed as a principal safeguard and security for the advan* 
tageoufl working of the system ; and thus, so far as the great 
question of the realisation and distribution of assets is con- 
cerned, will, it is thought, present a marked improvement upon 
anything that England has heretofore experienced. 

In regard to discharging a bankrupt, the House of Commons 
Conunittee have suggested that the bankrupt should be entitled 
to his discharge upon payment of a dividend of 6^. 8d. in the £, 
at the expiration of six years from the date of adjudication. 
The Committee have recommended that, imder the provisions 
of any new Act^ imprisonment for debt should be abolished; 
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and that such wilful acts of debtors^ tending to delay or injure 
their creditors^ as shall be declared by law to be criminal, 
shall be made punishable only in the ordinary criminal courts 
of justice. It further recommends that there shall be estab- 
lished a court of bankruptcy in the metropolis which can 
be paid out of funds now lying dormant and that the judges of 
the Superior Courts of Equity and Conmion Law shall act 
as judges ; and that to the couft there shall be a general power 
of appeal; and concludes by recommending that the present 
metropolitan and district courts of bankruptcy should be 
abolished as soon as practicable ; and that the bankrupt law 
should be consolidated. 

The whole question of the recovery of small debts is left 
untouched in this inquiry^ as involving entirely different con- 
siderations. 

In view of the extensive change in the legislation on 
the question of insolvency^ many, whose opinions deserve great 
consideration, believe that it would be advantageous to the 
trade and commerce of the country to be without any bank- 
rupt law — to leave the whole question of settlement of debt 
to the ordinary tribunals of the* country, with such modifica- 
tions as would guarantee prompt recovery to creditors, and^ in 
cases of fraud, punishment of debtors. In France this system 
obtains in regard to all persons not engaged in Trade^ (an 
immense majority of the adults of that country), and is said 
to work advantageously. 

It must be admitted that the State undertakes very unusual 
and anomalous duties in the collection and distribution of 
estates insolvent, but the custom has become so interwoven 
with the commerce of the country, that it may be more 
advisable to simplify than to destroy the system ; especially as 
the complicated laws of property, the facilities of transfer and 
alienation, and the impracticability of the existing courts of 
law being able to fully investigate the details of estates 
insolvent ; these and many other considerations appear to 
preclude the abolition of an organised system for the collec- 
tion and distribution of these estates. 
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When approaching the question of future legislation, it may 
be desirable to endeavour to discover the causes of the con- 
tinual failures in the attempt to obtain a satisfactory solution 
of the question of bankruptcy and insolvency; and this 
brings us back to the preliminary fact that, having to legislate 
between debtor and creditor, we have, on the one hand, the 
debtor virho has violated the contract, and, on the other, the 
creditor who is suffering therefrom. There can be no ques- 
tion that the whole principle of law should tend to maintain 
the inviolability of contracts, but this is practically reversed ' 
in every instance in which a creditor is compelled to give 
other than a voluntary acquittal to the debtor for the unsatis- 
fied portion of the debt. Consequently every provision by 
which a creditor is coerced, either by the Bankruptcy Court 
or by a majority of his fellow-creditors in number or amount, 
to give a discharge in full for a payment in part, violates that 
principle. The same violation occurs in the bankruptcy when 
the debtor has handed over the whole of his assets, and the 
creditor is compelled to acquit the debtor without any claim 
on after acquired property. It appears to be reasonable that 
every facility should be given to arrangements as between 
debtors and creditors, by which the creditor should be induced 
to settle with his debtor, and give him an acquittance in fulL 
But it is contrary to the true principle of equity that he 
should be compelled to do this. It is believed that the pro- 
visions by which debtors can command an acquittance in full 
upon payment of part of their engagements are the most 
fertile source of the fraud and wrong that have affected this 
question; and while it would be expedient to give every 
facility for a voluntary settlement, as between debtor and 
creditor, by which the latter foregoes any such portion of his 
clmis as may appear to him to be advantageous, in order to 
secure the prompt recovery of the remainder, it ought not to 
be in the power of the debtor, under the sanction of the law, 
ever to break the obligation for payment in full whenever or 
wherever he had the means of effecting such payment. The 

VOL. XX. — NO. XXXIX. L 
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adoption of this principle would involve the abolition of all 
compulsion upon creditors in settlement under deeds of assign- 
ment or composition, and it would involve the more important 
change of rendering the bankrupt's after acquired property 
subject to the unsatisfied claims of his creditors. Upon close 
inquiry, this point will be found to lie nearest the root of the 
whole question. 

If public opinion could be brought to the conclusion which 
Lord Westbury indicates, the process of legislation on this 
subject would be comparatively simple, by providing for the 
prompt possession of the assets of insolvent estates and 
equable division amongst the creditors, giving them no power 
over the time or person of the debtor, but leaving him to 
obtain from his creditors a discharge in reference to the un- 
satisfied portions of their claims as best he may. 

The actual operation of the existing system of bankruptcy 
has been well put by a writer in the Timesy who asserts — 

'* The purport of the law to be simply to give power to a certain 
court, under special conditions, to confiscate the claims of creditors 
which were lawfully created, and against which the debtor has 
nothing to urge, except that he has no sufficient means at present to 
discharge them, and would like to have the opportunity of beginning 
business again, entirely free from the inconvenience of their being 
in existence." 

In a report on the law of bankruptcy and insolvency, pre- 
sented by Lord Chancellor Lyndhurst to the House of Lords 
in 1844, the question of "liability to pay debts out of after 
acquired property," is argued in extenso. It suggests that the 
existence of s\ich liability, though rarely productive to 
creditors, would tend to paralyse the future exertions of 
debtors. A commission of inquiry, which investigated the 
subject in 1840, also reported strongly against the proposal to 
retain the liability for unsatisfied debts upon after acquired 
property. In support of the proposition it was urged that the 
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Kability would only attach to actual property subsequently 
acquired^ that such liability would stand behind all debts and 
^^g^'gei^ents subsequently made^ and that the insolvent would 
gain in the estimation of society by being placed in the 
position of a man making restitution for the injury, and com- 
pensation for the losses, he had brought upon others by con- 
tracting engagements which he had been unable to fulfil. It 
was alleged that this system had worked well in the insolvent 
debtors' law, especially in regard to payments out of courts in 
consequence of its being known to the debtor that payment 
could be made compulsory ; that the absence of this practice 
in bankruptcy had made instances of repayment from after- 
acquired property extremely rare ; and that " the practice of 
non-payment is assumed to be just, because it is legal." It was 
asked " upon what principle should a court be invested with 
the power of teUing the debtor that so soon as he has per- 
formed a portion of his contract, a part only of that for which 
he has received full consideration, he is released from any 
liability to perform the remainder, whatever his subsequent 
ability may be?" 

It was alleged that in France and other countries the system 
of liability of after acquired property existed, and it was urged 
that ^^to the English bankrupt laws the world was indebted for 
the public repudiation of the sacred duty of restitution." It 
was further urged, that such liability would check fraudulent 
compositions and arrangements that were then (as now) forced 
upon creditors by their knowledge that, if the estate went into 
bankraptcy, they must wait much longer for any dividend, and 
that heavy expenses must be borne by the estate. That these 
fraudulent arrangements had become so common as to induce 
the observation of one of the judges, that ^* our laws are such, 
that a tradesman may be supposed to owe it as a duty to his 
family to fail twice in his life : " that " by establishing this 
liability, imprudence of every description would be checked : 
at present, the merchant or trader who speculates beyond his 
capital, takes the profits if successful — if the speculation be 
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ruinous, his creditors bear the loss ;" that extravagance of living 
would also be checked by the knowledge that creditors, whose 
money the debtor was spending, might acquire legal claims 
upon his future property; and, finally, it was urged that 
" unless the law had brought down the moral sense of the 
community to the standard of its own provisions, it would 
hardly be a question at the present day whether — in the case 
of a man who heretofore borrowed £1,000, and who now has 
ample means for paying twenty times the amount, there is any 
injustice in holding him not to be absolved from liability in 
respect of that loan upon the ground that at some intermediate 
period he had not the means of discharging the debt. 

These propositions, adduced twenty years since, have lost 
none of their force by age. The question still remains un- 
settled, upon what principle of general policy the law ought to 
acquit the obligations of the debtor without the sanction of the 
creditor, as against the debtor's after acquired property, due 
regard being had to prior payment in full of all subsequent 
engagements ? 

A law which may afford to creditors the means of prompt pos- 
session, and equable distribution of assets of insolvent estates, 
with further right of recovery upon the after acquired property 
of insolvents is undoubtedly the desideratum from the creditors* 
point of view. On the other hand, the debtor should be freed 
from all personal coercion by the abolition of arrest and of 
imprisonment for debt, or the interference of previous creditors 
in his after pursuits, until such time as he may have acquired 
property to discharge the old liabilities. 

In approaching the subject of future legislation, the rela- 
tive positions of debtor and creditor may be reviewed. 
Legislation has heretofore treated the respective parties 
as equally entitled to its care and benevolence, overlook- 
ing the fact that the insolvent debtor is constantly a vio- 
lator of his engagements, either from misfortune, imprudence, 
or fraud, and that the creditor is as constantly a sufferer; 
and that consequently the business of legislation^ so far as 
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it may be expedient to interfere, appears to be to secure to 
creditors their property in the hands of the insolvent— to 
protect them from fraud on his part, and, on the other hand, to 
protect the debtor from personal coercion or annoyance on the 
part of creditors. 

It may be safely assumed that no merchant or trader 
becomes insolvent to the extent of 2^. in the pound upon his 
liabilities without his own personal and actual knowledge. 
The abolition of the coercion upon the creditor to give a dis- 
charge without payment in full, would induce all parties, 
becoming embarrassed and insolvent, promptly to lay a 
statement of their affairs before their creditors ; when the 
dividends were large, as they almost invariably would be, 
if the insolvency were declared as soon as discovered, no 
creditor would be found to prefer the delay, cost, and uncer- 
tainty, even of the Scotch system of bankruptcy, when offered 
such a composition as might then reasonably be made; for 
under that system it is shown that arrangements by composi- 
tion and deed are very largely adopted; such arrangements 
being compulsory only so far as regards one-fifth of the value 
of the debts of the estate. 

It will be gathered from the foregoing statements and 
remarks, that much of the failure in the administration in 
bankruptcy has arisen from the expectation that creditors 
would do that in regard to the interests of themselves and 
fellow creditors, which they cannot be induced to do ; and that 
a still larger portion of the failure accrues from the facilities 
afforded to dishonest debtors. The alterations suggested 
abftolve the creditors from that individual exertion which they 
cannot be induced to undertake, and withdraw the facilities for 
fraudulent practices on the part of the debtor. So long as these 
incentives are permitted to continue, it is hopeless to attempt 
any large practical amendment of the law of debt. While 
suggesting alike the necessity and the propriety of making 
the contract between the buyer and seller, the borrower and 
lender, inviolate, so far as the means of the respective parties 
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extend^ it abolishes all power of coercion or personal annoyance 
of that which may be assumed to be the stronger as against the 
weaker party ; while in the payment of debts from after 
acquired means^ the heretofore insolvent discharges his duty 
faithfully to his fellow-tradesmen, and is likely to enjoy the 
permanent advantage of increased capital by the improyement - 
of credit, consequent on the prompt adoption of this line of 
conduct. 

The broad and simple truth, that underlies the whole 
question of insolvency, appears to have constantly escaped 
the practical cognisance of the legislature, viz., that when a 
man in business becomes insolvent his position instantly 
alters ; the business or estate is no longer his, it has passed to 
his creditors, he is merely the gerant or factor, managing their 
goods or moneys ; the man has been trusted on the faith of 
his solvency ; immediately that solvency ceases, it is his duty 
to submit that fact to the creditors, and to submit the assets 
to such arrangements as they may deem most expedient. 

If the legislature could be induced to recognise and act 
upon this obvious truth, most of the fearful losses that now 
attend commercial pursuits would be largely alleviated. It 
should be made the interest, as it is the duty of every insol- 
vent, promptly to declare such insolvency. But so long as 
the law countenances and encourages all the immoralities 
arising from concealment, it can scarcely be expected that 
parties becoming insolvent should adopt a higher tone of 
morality than the laws by which their insolvency is to be 
regulated. The law, as it stands, declares that the insolvent 
shall, at any and every time, be able to compel an acquittance 
in full, no matter how small the dividend or how diminished 
the assets; and this operates as a direct incentive to the 
debtor to suppress the fact of insolvency until the bulk of 
the creditors' assets are exhausted ; and further, that insol- 
vents' after acquired property will be secure against any 
claim. While such is the law, it appears to be vain to 
hope for the adoption of the honest and simple course of a 
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prompt declaration of Insolvency that would effectaally pre- 
vent frequent appeals to every court of bankruptcy. Nor 
does there appear to be much force in the objection that may 
be raised to the re-establishment of the right of unsatisfied 
creditors to be paid out of after acquired property ; inasmuch 
as such claims would always stand at the back of subsequently 
acquired engagements; and although the onus of proof of 
inability to pay would of course rest with the debtor, yet it 
would not be diflScult to prevent such claims becoming oppres- 
sive, by giving power to the judge to grant costs against the 
claimant, if there shall not appear to have been reasonable 
grounds for attempting to force the payment. The course of 
legislation for the last half century has been gradually to 
remit the pains and penalties of the debtor. By the Act of 
1861 these were all practically abolished, but the pains and 
penalties on the creditor are continued so long as he is com- 
pelled to acquit without satisfaction in full ; any legislation 
that removes this anomaly and injustice will, doubtless, have 
a highly beneficial effect upon the commercial and trading 
interests of the country. 
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[* » It should be understood that Notic5es of 'New Works forwarded 
to us for Review, and which appear in this part of the Magazine, do not 
preclude our recurring to them at greater length, and in a more elaborate 
jform, in a subsequent Number, when their character and importance 
require it.] 

Legal Maxims, with Observations and Cases, in two parts. Part I. 
One Hundred Maxims, with Observations and Cases. Part 11. 
Eight Hundred Maxims, with Translations. By G. F. Wharton, 
Attorney-at-law. London : Law Times Office. 

The readers of the Law Times will recognise in this little volume 
a rescript of several short articles which appeared from time to time . 
in that periodical. Those who have access to Broom's elaborate 
collection of maxims, will probably not take the trouble to peruse 
these pages ; but to some attorney's clerks and others whose know- 
ledge of Latin is limited, and whose opportunities for the study of 
the law are poor, this synopsis may be of practical use. That the 
author had such a class of readers in view is evident from the 
circumstance that the whole of the second portion of the 
work is devoted literally and exclusively to a mere translation 
of some eight hundred maxims. It reminds one of the old- 
fashioned Key to a Delectus, but we hope it may be found useful 
to some people. What with our compulsory examinations, our 
scholarships, and our prizes, we would fain hope that the author's 
estimate of the classical attainments of the great bulk of candi- 
dates for the profession has been too low. As to the translations 
themselves, we will not express any dissatisfaction. They are very 
creditably done, and the true meaning is invariably given. Nothing 
is easier than to find fault with a translation ; if it is literal, it is not 
elegant, and if it is free, then the precise meaning has not been 
expressed — and so on. We think that Mr. Wharton has done this part 
of the work very well. While gladly admitting this, we must decline 
to fallow the author in the high eulogium which he passes upon his 
"work. He assures the reader that ** he may rest assured that the 
two parts of the work, small as it may appear, contain all those 
maxims or rules of law which are necessary to enable him to obtain 
a perfect knowledge of the first principles of the laws and institutions 
of this country, and by which alone he can obtain such knowledge." 
** He may rest assured, also, that all others are but part and parcel of 
these, though their number be legion." Of course this is very foolish 
and extravagant writing ; but it is only fair to the author to state that 
the reader will not find anything in the body of the work either 
extravagant or foolish. 
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Principles of Equity Drafting, with an Appendix of Forms. Bj 
Hubert Liewis, B.A. Barrister-at-law. London : Butterworths, 
1865. 

We have little doubt that this book will soon gain a very favourable 
place in the estimation of the profession. It is written in a clear, 
attractive style, and is plainly the result of much thoughtful and 
conscientious labour. It is adopted, as every book which treats of 
principles must be, rather for systematic reading than for reference, 
and is therefore to be recommended rather to the student than to the 
practitioner. Mr. Lewis's collection of points, though sufficient to 
illustrate the general view he takes of principles, will probably be 
found hardly copious enough to satisfy the requirements of the 
practising equity lawyer. The points he has selected are, however, 
those which will be most valuable to men whose reading has been 
limited ; and solicitors commencing equity practice in county courts 
will, we think, find the work peculiarly useful. 

The plan of the book is simple. Mr. Lewis has adopted a few 
landamental principles, and has made^each the subject of a separate 
chapter. In considering each rule, he has introduced a sufficient 
number of illustrations to make its meaning clear, and to fix it in the 
mind ; the illustrations being so chosen as ,to show the application 
of the rule to cases arising out of the various distinct processes of 
equity jurisprudence. The exceptions to, and qualifications of, each 
rule are in turn stated and illustrated ; thus, with regard to bills, 
the leading principles discussed are the following : — 1. Facts must 
be stated, and not merely conclusions of law or equity. 2. Facts 
must not be stated vaguely. 3. The ai*guments of fact must be 
positive and direct, so far as they are essential to the rights of the 
plaintiff, and within his knowledge. 4. Facts must be stated with 
sufficient particularity. 5. The plaintiff must indicate clearly the 
points and relief on which he relies. Each of these rules is fully 
discussed in all its bearings. Then follows a consideration of the 
nature of the facts to be stated, and a chapter upon charges and 
pretences. The concluding chapters are upon answers and pleas, 
amended bills, and demurrers ; and contain a lai'ge amount of 
information in the most concise form. The remainder of the book, 
about one fourth, consists of a series of precedents adapted to the 
cases most commonly occurring in practice — bills, interrogatories, 
pleas, answers, and demurrers. These are given without comment; 
but the author intimates that he is preparing to issue, in a separate 
volume, a complete series of equity precedents, with observations 
treating of their requisite contents and variations according to cir- 
cumstances. 

It is not to be supposed, of course, that Mr. Lewis has carried out 
bis own labours without entering, to some extent, into the labours of 
other writers on the same subject. But his obligations to any of 
these do not seem to be heavy. The book is substantially a new 
one, and not a mere compilation.- It deserves to be added that the 
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treatment of cases adopted by Mr. Lewis is such that the book maj 
be read with advantage elsewhere than in a law library. It is, of 
course, always desirable that the reports of cases which are cited 
should be consulted by the reader, but as Mr. Lewis has acted upon 
the plan of stating the point decided in every case (or nearly every 
case) which he quotes, and of summarising the facts of many, it is 
not absolutely necessary to a clear understanding of the text, that 
the reader should have a vast library of reports within his reach. 

The Privilege of Religious Confessions in English Courts of Justice 
considered, in a letter to a friend. By Edward Badeley, Esq., 
M.A., Barrister-at-law. Loudon : Butterworth. 1865. 

In this letter Mr. Badeley attempts to demonstrate that the secrecy ot 
the confessional is recognised and protected by the common law of 
England. Unappalled by the formidable array of adverse opinions, he 
has collected authorities, which, in his view, prove beyond all doubt 
that the clergy of the Established Church,at least, are legally justified in 
maintaining secrecy as to all revelations made to them in the course of 
confession ; and he claims, on the broad ground of reason and common 
sense, that the privilege extends to priests of the Romish church, and 
to the ministers of such Noucdhforming bodies as recognise the rite. 
Stated very briefly, Mr. Badeley's argument is the following :— 

There can be no question that the secrecy of confession has always 
been maintained by the common law ; and it might well be supposed, 
in the absence of direct evidence, that during the time when the 
Church and the State were in strict alliance, both being Catholic, the 
rule of the Church would be upheld by the power of the State. 

There is, however, direct evidence upon the point. The rule of 
the conmion law is adopted, almost word for word, from the Decretom, 
or the laws of Henry I. " Caveat sacerdos, ne de hiis qui ei confi- 
tentur peccata sua alicui recitet quod ei confessus est ; non propinqois 
non extraneis ; quod si fecerit, &c. (Legis. Hen. I. v. 17.) 
The Articuli Cleri (2 Edw. II., s. 1, c. 10) also provide that 
*4atrones vet apperatores quandocumque voluerint possint sacerdou- 
bus sua facinora confiteri ;" and add, ^* sed caveant confessores ne 
erronice hujusmodi appellatores informent." This last sentence has 
been variously interpreted, but if the passage proves nothing as to the 
privilege of secrecy, it is of value as showing the intimate connectioii 
between the laws of the Church and of the State. 

It being thus proved that the sacredness of confession was, at one 
time, undoubtedly protected by the law of the land, one question 
remains, which is, has that protection ever been withdrawn ? It has 
certainly never been withdrawn by any Act of Parliament — and an Act 
of Parliament is, in theory at least, the only power which prevails to 
change any part of the common law. On the contrary, the Statute of 
Henry VIII., which authorised a revision of the canon law, expressly 
provided that such canons already made, " which is not contrariaot 
or repugnant to the laws, statutes, and customs of this realm," shoald 
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still be used and executed antil tihe contemplated revision was carried 
out. But the revision in question was never made. Therefore the 
previous canons, which undoubtedly include those protecting the 
secrecy of confession, are still to be used and executed. Auricular 
confession is clearly authorised by the " Book of Common Prayer," as 
finally settled in 1662 (vide " Order for the Visitation of the Sick "), 
and it is, of course, to be presumed that the privileges which always 
attached to the rite, attach to it still. So far, therefore, as the clergy 
of the Established Church are concerned, the chain of argument is 
complete. And since the Catholic faith is now again recognised and 
sanctioned by the law, it is unreasonable to suppose that the law has 
not restored those ancient privileges which are necessary to make its 
sacraments of practical value. 

It is true that English text- writers on the law of evidence have 

almost unanimously held a contrary view. Sergeant Peake, Mr. Star- 

kie, Mr. Phillips, and Mr. Boscoe, agree that no privilege attaches to 

these conunun [cations made to clergymen. Mr. Best acknowledges 

that the question is attended with difficulty. Many authorities are 

quoted by these various writers, but scarcely one of them touches the 

question. The cases which do touch the question are Wilson v. 

Uastall (4 T. B. 753), in which Butler, J., said that privilege extended 

only to statements made to counsel, solicitors, and attorneys — Rex v. 

Sparkes (cited in Pea, N. P. C. 78), in which a confession made by a 

Papist to a Protestant clergyman was permitted to be given in evidence 

— Butlery, Brown (Macnally's Bules, evid., 253), in which the Master 

of the Rolls for Ireland decided against the privilege of the priest, 

it being admitted that there was no previous decision on the subject — 

and a recent case (1860) at the Durham assizes, in which Mr. Justice 

Hill committed a Romish priest for refusing to state from whom he 

had received a watch which he had given to a policeman. In the last 

case, however, the learned judge drew a distinction between what 

'Was said and what was done in the confessional. ** You are not 

asked," said he, " at present to disclose anything stated to you in 

the confessional ; you are asked a simple fact, from whom did you 

receive the watch ? *' This distinction is, in Mr. Badeley's opinion, 

ludicrously illogical. 

The opinion that the secrecy of confession is not protected by the law 
thus rests on very meagre authority ; in fact, upon no other authority 
tban the case of Butler v.- Brown, and the dictum of Mr. Justice 
Butler in Wilson v. Rastall, the latter being extrajudicial, and 
founded upon a mistaken view of previous decisions. 

The Law of Highways, comprising the Highway Acts, 1835, 
1862, and 1864 : the South Wales Highway Act : the Decisions 
of the Courts on the subject of Highways, Bridges, Ferries, &c. 
Including the Law of Highways in Local Board of Health 
Districts, Highways affected by Railways, and Locomotives on 
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Highwmjs. Widi an appendix of Statutes relating to Highwajs. 
BjW.CnnningluunGlen, Esq^Barrister-at-law. Second edition. 
London : Butterworths, 1866. 

The present edition of Mr. Glen's work contains a great deal of 
▼aloable matter which is entirelj new. To those interested in the 
law of highways this manual, as it now appears, will be found a 
safe and efficient guide. Indeed, so important and extensive have 
been the changes introduced bj recent legislation and recent judicial 
decisions, relating^to this department of the law, that the former 
edition (now out of print) would not be sufficient. Our readers, 
probably, remember the scope or plan of the first edition. It treated 
of highways generally ; of the districts and persons liable to repair 
them ; the enforcement of such liability by proceedings before the 
justices, or by indictment ; of the machinery provided for their 
repair ; for widening, stopping up, or diverting unnecessary high- 
ways. The chapters on diie following subjects have been rewritten 
and considerably enlaiged ; the chapter on highways as affected bj 
railways, and the chi^ters on county bridges. The dissertation on 
the law of ferries is entirely new ; and a very interesting chapter 
appears for the first time, upon road-making and repairing, which 
embodies the views of the most skilled engineers on the subject. 
The author observes, not without good reason, that this ''will 
possess peculiar interest to those who are engaged in the construe' 
tion of new, or the repair of old roads." 

The Dean's English. A Criticism on the Dean of Canterbar/s 
Essays on the Queen's English. By 6. Washington Moon, 
Fellow of the Boyal Society of Literature. London : Hatchard 
h Co. 1865. 

Mr. Moon has issued a fourth edition of his clever letters to the 
Dean of Canterbury. He says, in the preface : *' I have been asked 
not to publish another edition of this work ; but I do not think I 
should be benefiting the cause of literature by complying with that 
request." We thii^ he is quite right. Dr. Alford did almost as 
much harm by his own use of bad English, and by defending it on 
the ground of usage, as he did good by exposing the errors of 
others. If usi^e is to be recognised as the standard of correctness, 
the English language will soon cease to be a language at all— in the 
sense in which any language deserves the name. The blunders 
which are most common, and for which the defence of *' usage" 
might therefore be most forcibly urged, are precisely those which 
ought to be most carefully and constantly exposed. CommutM 
error facU jus is a maxim which we cannot, i^ord to extend to 
literature. We hope, therefore, that as long as Dean Alford's hook 
is read, Mr. Moon will not allow himself to be dissuaded from 
reprinting his own work, and readers of the one will find the other 
a useful supplement. 
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Mr. Moon's own style, however, is not beyond criticism. He 
frequently disfigures his pages with childish jokes, and with italics 
and notes of exclamation which are quite unnecessary, and which 
only serve to detract from the real vigour of his style, by giving 
the reader the impression that Mr. Moon has a very high apprecia- 
tion of his own smartness. 

Tabulse Curiales : or Tables of the Superior Courts of )?Sestminster 
Hall ; showing the Judges who sat in them from 1066 to 1864, 
with the Attorney and Solicitor-Grenerals of each reign from 
the Institution of those Offices, to which is prefixed an Alpha- 
betical List of all the Judges during the same period ; distinguish- 
ing the Beigns in which they flourished, and the Courts in which 
they sat. By Edward Foss, F.S.A., of the Inner Temple, 
author of the '' Judges of England." London : John Murray, 
1865. 

Thesb tables are interspersed with occasional notes, which will be 
read with interest; thus, at page 11, under the title of Henry HI., 
where a chronological list of all the judges of that reign is given, we 
have the following note. 

^'The appointment of a keeper of the seal — custos sigilli — ^instead 
of a chancellor was now introduced. 

*' During the occasional absences of the chancellors and keepers, the 
seal was sometimes placed in the temporary custody of the keepers 
of the wardrobe or officers of the household, whose names it has not 
been deemed necessary to insert. 

" The division of the courts commenced in this reign, but was not 
definitely established till near the end of it ; nor then with such 
sufficient distinctness as to enable lists to be prepared appropriating 
the judges to their different courts ; but after this reign the judges of 
the Courts of Equity, King's Bench, Common Fleas, and Exchequer 
will be placed in separate tables. 

" In this reign the first instance appears of an advocate being 
regularly employed in the King*s affairs." 

This will be found a very useful companion to Mr. Foss's large 
work entitled, <<The Judges of England." 

Protestantism in Peril. A Commentary on the Tractarian Tenden- 
cies of the Age, Eomish Proselytism and Perversion, evidenced 
by facts ; and a popular exposition of the law relating to the 
services of the Church of England ; with propositions for practi- 
cal measures of redress, demanding the co-operation of Protestant 
ChriatianB of every denomination. By F. J. Hamel, H.M.C.S., 
&c., &c. Senior Churchwarden of Stoke Newington. London : 
Longman Co., 1865. 
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Mb. F. J. Hamel, who occupies the position of churchwarden in 
the parish of Stoke Newin^on, has for some time past viewed with 
uneasiness " the threatening aspect of Church afl&irs." Not only in 
his own parish, but in England generally, is the danger impending 
—nay, not impending simply, but actusdly present and increasing. 
"Paseyism, IVactarianism, Romish Proselytism and Perversion," 
are the several names which this danger bears ; and, notwithstand- 
ing the vigorous onslaught of letters and pamphlets which our 
warden has made, it seems to have been developing in his own 
church, under his own wardenship, in a peculiarly virulent form. 
Unable alone to stem the tide, he, in this book, writes an account of 
this " case," extracted to a great extent from his polemical pamphlets, 
lays down the " remedies," and, under the banner of " Perils to 
Protestantism," calls the evangelical world to their application. The 
progress of the case inaugurated by the ** late rector's innovations " 
seems to have been rapid. ISIr. A is succeeded by Mr. B, but the 
law of change seems to exhibit no law of improvement. " Pledges 
made ; " ** pledges violated ; " ** appeals to the bishop ; " " regard- 
lessness of the rector ; " " warning from many quarters ; " are some 
of the interesting units of the sum total. 

" Excess of music," he says, '* is the cause of the evil." We 
do not assert that he is a man who absolutely has no music in 
his soul, but it is at least evident that such as may exist there 
is not Tractarian, and to its eradication from the souls of men, 
and especially women, elsewhere, his efforts are constantly directed. 
It is not very satisfactory — when men are engaged everywhere in 
trying great questions on their merits, and not on the number of 
their authorities — ^it is not very satisfactory to hear others raking up 
archaeological Acts of Parliament, and to hear them closely inter- 
preting a word to condemn by its authority a doctrine or practice to 
which they may be opposed. Tractarianism is a fact, just as Eran- 
gelicism is a fact, and, like all other facts of dispute, it is to be tried, 
not according to its conformity or non-conformity with opinions of 
200 years ago, simply because those opinions were le^ised, but 
according to its conformity or non-conformity, as proved by the laws 
of evidence, with the principles of truth. 

Lush's Practice of the Superior Goui*ts of Law at Westminster; 
in Actions and Proceedings over which they have a common 
jurisdiction : with Introductory Treatises, respecting Parties 
to Actions, Attorneys, and Town Agents ; their Qualifications, 
Rights, Duties, Privileges, and Disabilities ; the Mode of Suing 
whether in person, or by Attorney, in forma pauperis^ &c, ; and 
An Appendix containing the Authorised Tables of Costs and 
Fees, Forms of Proceedings, and Writs of Execution. Third 
Edition, by Joseph Dixon, of Lincoln's Inn, Barrister-at-law. 
In two Volumes. London : Butterworths, 7 Fleet Street. 
Dublin : Hodges & Smith, Grafton Street. 1865. 



Notices of New Books. 159 

Mr. Dixon has successfuUj performed the task of adapting the 
excellent text-book, published by Mr/Lush twenty-five years ago, 
to the more simple, and at the same time, the more compre- 
hensive procedure of the Common Law Courts of the present day. 
The profession have now two editions of the original work ; the 
one prepared by Mr. James Stephen, two years after the passing 
of the Common Law Procedure Act of 1854 ; the other by Mr. 
Dixon, embracing in addition the leading decisions, rules, and 
enactments relating to the practice of the courts, which have been 
accumnlating from that date, to the end of Hilary Term, 1865. 
In revising an edition of a work that for a quarter of a century 
has been constantly referred to, and so highly valued by the legal 
profession, it is sufficient to point only to the distinguishing features 
of the present edition. 

In the first place Mr. Dixon has adhered to the general plan of 
the original work ; and in this respect the last edition differs from 
that of Mr Stephen. Much of the old learning having become 
obsolete, several chapters have, of course, been struck out. Except 
for the purposes of history, the modem student has no occasion to 
trouble himself about such subjects as propert and oyer, express and 
implied colour, special traverse absque hoc, and so forth ; all of 
which are passed over unnoticed in these two volumes. But the clear 
and exhaustive disquisitions set forth in the introductory chapters, 
upon the jurisdiction of the courts, capacity to sue, parties to actions 
ex eofUraetuand ex delicto^ on suing in person, on suing in another's 
name and in forma pauperiSy on the respective duties and rights of 
attorneys as regards their clients, and of clients as regards their 
attorneys, are given in extenso. The practice itself is divided into 
three books. 

The first treats of the following subjects : the writ of summons, 
the progress of an action through the several stages of the pleadings — 
means of evidence, the trial and its incidents, trial by a judge, trial 
before a sheriff or county court judge, judgment and execution, 
arrest of judgment, new trial, judgment for not proceeding to 
trial, bill of exceptions, and proceecUngs in error. The chapter 
on trial by a judge is entirely new ; but with the exception of a 
foot-note reference to the case of Andrews v. Elliott, 5 E. and B., 502, 
and one or two unimportant allusions, it is a simple transcript of a 
clause of the Common Law Procedure Act, 1854, relating to the 
new and special jurisdiction conferred upon the judges by that 
statute. 

In the second book, which consists of twenty-two chapters, the 
following subjects are treated, viz. : — The proceedings upon a 
capias, the Absconding Debtors' Arrest Act, outlawry, interpleader, 
demeanour, writ of inquiry, warrant of attorney, judge's order for 
judgment, payment of money into court, inspection and discovery of 
documents, discovering particulars of set-off and objections to patents 
and affidavits, practice at judges' chambers, special case, &c., &c. 
The third book is devoted to the practice in ejectment, replevin, 
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action on Bills of Exchange, maDdamus, injunction, and arbitration. 
The second volume concludes with an appendix, which furDishes 
full information upon the following subjects : — Fees payable to 
sheriffi, table of fees to be taken at the offices of the superior courts 
and at judges' chambers, fees of clerks of assize, allowance of costs 
for plaintiffs and defendants, the general rules of Hilary Term, 1853, 
and of Michaelmas vacation, 1854, together with the forms of pro- 
ceedings. 

The reader will have observed that the second book contains 
several new and important chapters. Until the great reforms of 
the Common Law Procedure Acts were adopted, the Common Law 
Courts possessed only very limited powers for enforcing the pro- 
duction and inspection of documents. Mr. Dixon defines rerj 
precisely the limits of these new powers, and the conditions upon 
which the court will exercise them. (See chapter x., pp. 837-851.) 

The whole of this chapter and the chapter immediately following, 
which relate to the examination of parties or interrogatories, have 
been prepared with great care, and form a most useful addition to 
the original work. 

Mr. Dixon has not encumbered the work with forms of pleadings, 
and in this we think he has exercised a wise discretion. As a guide 
to the practice in the superior courts Mr. Dixon's edition wUl be 
found to answer every requirement. 



A Catalogue of Modern Law Books. London: Stevens & Haynes, 

1865. 

The publishers, in compiling this edition of their useful Cataloguei 
have endeavoured to include all the modern law works of any note, 
and they seem to have been successful. The table of regnal years 
and the index of subjects that accompany the volume will add to its 
value. 
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Books Received. 

The Vaccination Acts ; with Introduction, Notes, Cases, Instruc- 
tional Circulars, and Index. By Danby P. Fry, Esq., of Lincoln's 
Inn, Barrister-at-law, and of the Poor Law Board. Second Edition. 
London : Knight & Co., 90 Fleet Street. 1865. 

Bibliotb^que Diplomatique. L. Gressner, Docteur en droit. Le 
Droit des Neutres sur Mer. Berlin : Hilke et Van Muyden, 19 
Unter der Linden. 1865. 

Our Convicts. By Mary Carpenter. In Two Volumes. Volume I. 
London : Longman, Green, Longman, Roberts h Green. 1864. 

The Law of Costs, especially as administered in Courts of Equity. 
By John Adair, Esq., A.M., Barrister-at-Iaw. Dublin : Edward 
Ponsonby. London : Henry Sweet. 1865. 

Hasty Recognitions of Rebel Belligerency and our Right to 
Complain of it. By Greorge Bemis. Boston : Williams & Co., 
100 Washington Street. 1865. 

General Civil Code for all the German Hereditary Provinces of 
the Austrian Monarchy. Translated by Joseph M. Chevalier de 
Winwater, :Doctor-in-law, Advocate in Vienna, and Legal Adviser 
to Her Brittanic Majesty's Embassy in Vienna. First Part. 
Vienna: Rudolph Lechner. 1865. 

The Principles and Practice of Medical Jurisprudence. By 
Alfred Swain Taylor, M.A., F.R.S., Fellow of the Royal College of 
Physicians, and Professor of Medical Jurisprudence and Chemistry 
in Guy's Hospital. London : John Churchill & Sons. 1865. 
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JUDICIAL APPOINTMENTS. 

The comments which have recently appeared in the columns of 
some of the leading journals, upon the subject of what they term the 
approaching judicial changes, display a remarkable misunderstanding 
as to the respective rights of the Lord Chancellor and the Cabinet in 
filling up the higher judicial appointments. Sometimes the Ministry 
is spoken of as bound to reward a man for his parliamentary services by 
raising hira to the Bench ; while other writers seem to vest the whole 
judicial patronage in the Prime Minister himself, as if the Lord 
Chancellor were practically subject to his dictation. It is most 
important for the independence and purity of the Bench, that there 
should be no mistake on this point. The law and the practice hare 
been uniform on this matter. The Lord Chancellor appoints all the 
puisne judges, and also the Chief Baron himself; and it is a most 
important circumstance, that in making these appointments the 
Chancellor never consults his colleague, the Premier. The appoint- 
ment of the Chief Justice of England, and of the Chief Justice of the 
Common Pleas, are, on the other hand, vested in the Cabinet, and are, 
on this account, properly considered political. No doubt^ even in 
these appointments, the word of the Lord Chancellor has great 
weight, but he has no exclusive and abstract power, as in the other 
instances mentioned. There are numerous examples where the Lord 
Chancellor has bestowed his patronage quite independent of political 
considerations, and much against the wishes of his own party. 



LAW BEPOBTING. 



The Council of Law Beporting have been more active of late 
than the profession, we believe, are aware of. They have accepted 
an offer, which was made to them by the firm of Messrs. W. Clowes 
and Sons, the well-known printers of Duke Street, Stamford Street, 
for the printing, publication, sale, and distribution of the proposed 
Series of Reports, for a term of three years certain, from the first day 
of Michaelmas Term next. The Council undertake to pay out of 
the subscriptions the first moiety of the salaries of the editors and 
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reporters, amounting to £5,350, and the subscription is alread/ 
considerably more than sufficient for this purpose. Messrs. Clowes 
look to the surplus amount of subscriptions for payment of their 
charges ; which have been fixed beforehand at moderate amounts. 
As a further security to the editors and reporters for payment of 
their salaries, a guarantee fund was, shortly before the Chancery 
Coarts rose for the long vacation, proposed to be established. The 
proposal immediately met with the approval of Sir Roundell Palmer, 
and he headed it as Attorney-General — it was afterwards sub- 
mitted to, approved of, and signed by the Lord Justice Turner, 
Vice-Chancellor Kindersley, and Vice-Chancel lor Wood, and has since 
been signed by most of the leading practitioners of the Chancery 
Bar. Just before the Court of Chancery rose for the long vaca- 
tion, the proceedings of the Council and objects of the scheme were 
explained to Lord Cranworth, the present Lord Chancellor, who 
expressed his entire approval ; and his lordship, of his own accord, 
added his name to the guarantee for a larger amount than that of any 
other subscriber. The Bar scheme recommended a guarantee out of 
the consolidated or suitors' fund for the payment of the first moiety 
of the Editors' and Reporters' salaries. The Council have preferred a 
recourse to voluntary professional subscription, and we are glad the 
Council had sufficient confidence in the support of the profession 
to adopt that course. The guarantee is for three years' co-extensive 
with the arrangement with Messrs. Clowes ; it already amounts to 
about £2,000 per annum, and is constantly beiug added to. 

On August 3, the Council announced, by public advertisement, 
that it was unanimously resolved that the reports proposed to be 
established under the superintendence of the Council be commenced as 
from the first day of Michaelmas Term next, and that the necessary 
arrangements be forthwith made for that purpose. That the approval 
of the scheme by the Lord Chancellor, and others of Her Majesty's 
judges, was communicated to the Council ; and that a sub-committee 
was authorised to receive proposals for the appointment of editors 
and reporters, subject to the approval of the Council at a future 
meeting. 

This announcement took some of our cotemporaries by surprise, 
and in an article which appeared in the Jurist of August 12, the 
Council are observed upon for taking a step which the journalist, in 
ignorance of the facts, characterised as precipitate and unwarranted ; 
to this the secretary to the Council replied by a letter, dated August 
15, published in the Jurist of the 19th, which we reprint for the 
information it contains. 

"Sir — ^In reference to the article upon Law Reporting, which 
appeared in the Jurist of the 12th inst., I would desire to 
state that materials were submitted to the Council at the meeting 
on the 1st inst., which, in the unanimous opinion of those 
present, called for the resolution that the Reports be commenced 
as from the first day of Michaelmas Term next. In pursuance of 
the scheme of the Bar Committee, the offer has been made to the 
existing authorised reporters of the appointments in their respective 

M 2 
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courts, and I have no reason to doubt but that, with probably only one 
exception, all those gentlemen will concur in the proposed arrange- 
ment. I am happy to say that the existing authorised reporters of 
the House of Lords, the courts of the Lord Chancellors, Lords 
Justices, Vice-Chancellor Kindersley, Vice-Chancellor Stuart, Vice- 
Chancellor Wood, the Court of Common Fleas, and the Court of 
Probate and Divorce, have already accepted the offer made to them ; 
80 that their respective publications will at all events cease as from 
Michaelmas Teim next, except as to arrears, with which the Council 
have nothing to do. 

"Any appointments that may not be filled by any existing authorised 
reporters, will, we have no doubt, be given to gentlemen of known 
professional ability and experience in reporting, of whom there are, 
as might be expected, many who are anxious to forward the public 
objects which the Council are endeavouring to accomplish. 

" In the absence of express authority from the Council, the mem- 
bers of which are now scattered for the long vacation, I do not feel 
justified in stating in your columns the details of the materials upon 
which the Council were led to the resolution of the Istinst, buti 
may state generally, that they involved financial security, and the 
highest judicial and professional sanction. 

** There has been no secrecy or mystery about the arrangements ; 
they have been generally communicated to persons interested, and, I 
believe, have given satisfaction to all those who think the Bar scheme 
a desirable plan of amendment. 

" The complete and final arrangements will no doubt be made in 
October, when the members of the Council will be able conveniently 
to meet again. 

" I have the honour to be, 

^* Your obedient servant, 

** Jambs T. Hopwood, 

" 3, New Square, August 15th, 1865. Secretary!* 

The Sub-Committee to receive proposals for the appointment of 
editors and reporters consisted of Sir Fitzroy Kelly, Mr. Daniel, 
and Mr. Greene. 

The Council are now engaged in finally settling the staff of editors 
and reporters, so as to commence as from November 2 next. The 
first monthly part may be expected, we believe, on January J, 1866. 

It is a comfort to learn from the secretary's letter that the follow- 
ing authorised reports will cease to be published as a separate series 
(and we hope there may be others) : — 

1. Clarke's House of Lords' Cases. 

2. McQuincy's Scotch Cases. 

3. De Gex, Jones, and Smith. 

4. Denny and Smale. 

5. Gifford. 

6. Herring and Miller. 

7. Scott's C. B. Reports. 
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8. Leigh and Cave's C.C. Resumed. 

9. Swaby and Trixham's Prob. and Div. 
10. Lushington'B Admiralty. 

A short time ago the following communication was addressed to 
the Council for Law Reporting : — 

" Grentlemen, — When some members of the Chancery Bar first 
agitated the question of a new series of law reports, to be based 
upon the ruin of all existing ones, and procured the appointment of 
a Committee to inquire into the means by which the idea could be 
carried into effect, the law publishers were applied to to furnish the 
necessary information. The statistics required by the secretary of 
the Committee involved a statement of private business matters, 
which the law publishers did not think it expedient to render, the 
more especially as the avowed object of the inquiry implied the 
annihilation of a considerable portion of their incomes. The 
scheme at the time appeared too crude ever to ripen into success, 
wanting, as it seemed to do, the most material element — the 
countenance of the Bench — feebly, if at all, supported by the 
Common Law Bar, and threatening merely to add another series to 
the abeady over-stocked market. The publishers, therefore, as 
prudent men of business, could not be expected to adopt or 
encourage an enterprise which seemed to be deficient in the ele- 
ments of financial success. But even in its original crude form, 
and before the sanction of any of the judges or of the reporters 
had been obtained, no distinct or formal proposition was made to 
the law publishers ; and the terms which have been ofiered to a 
stranger to the business have never been submitted to them. 

" To the law publishers the profession owe the first publication of 
regular reports ; their subsequent decline, arising from protracted 
appearance and lengthiness, must be placed to the credit of the 
reporters themselves. The unprofitable ^increase in the number of 
series is also due to members of the profession, as the following 
statement will show : — The Law Journal belongs to a select coterie 
of barristers; the Jurist was promoted and started by the late Sir 
John Jervis ; the Law Times is the property of a barrister ; the 
Solicitors^ Journal was launched by a professional company ;' and 
the New Reports were commenced by the co-operation of a body of 
young barristers. With these preliminary observations, rendered 
necessary in order to absolve the law publishers from the imputation 
of having caused the existing evils, they beg respectfully to point 
oat to the council the injustice which will be done by the announced 
system of publication, and to pray them to reconsider the effect and 
policy of their plans. 

**lstly. The council have withdrawn nearly all the regular 
reporters from their long-standing engagements with 
the law publishers, and induced them to terminate 
abruptly a connection which has existed for very many 
years. Those gentlemen are to form the staff* of the 
New Reports. 
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** 2a(ily. The council have made arrangements with a printer, 
totally ignorant of and unconnected with the law 
trade, for printing and issuing direct to the sub- 
scribers the new reports, upon terms which must 
utterly exclude the law publishers and all others from 
the usual trade allowance, but which may not neces- 
sarily secure a corresponding economy in the expenses 
of printing and publishing the reports. 
" The first of these measures does not show a very close regard 
for existing interests, as the law publishers, who are the only parties 
prejudicially affected, are utterly lost sight of ; but it is different 
with the second measure, — from that (if the scheme succeeds) a 
wider injustice is impending. The retailers' profit is an institution 
of great antiquity : in the law trade it is older than the year books, 
and has always been respected by monopolist as well as freetrader. 
From the Statutes at large down to the penny papers the dealer has 
always been allowed his profit, and the law publishers cannot think 
it politic on the part of the council to shut out the whole trading 
community in favour of one house, and thus create a feeling of 
antagonism which may prove fatal to their undertaking, and it cer- 
tainly is not acting with that due regard to existing interests which 
is promised in their circular. 

" The law publishers have long felt the objections to the existing 
system of reporting, and many years ago they sent a deputation to 
the late Lord Campbell with a view to obtain the concurrence o^ the 
judges in some scheme for its amendment, but they received no 
encouragement ; on another occasion they attempted to effect a com- 
bination of the regular reporters ; and they think they are not well 
used in being passed over when some of the obstacles to success 
have been removed. 

*' The publishers whose names are appended to this address 
respectfully submit that they are willing to become, as a united 
body, the publishers of the new law reports upon fair and equitable 
terms, open to arrangement ; and they propose as no contemptible 
element of success in establishing the scheme, to place all the 
powers of their respective establishments, long accustomed to the 
trade, in the colonies, in the country, and in town, at the service of 
the council for securing the widest possible circulation for the new 
publication, and discouraging whatever opposition may exist now 
and hereafter. 

'* William Maxwell, 32 Bell Yard^ LineolrCs Inn. 
" Richard Stevens & Sons, 26 Bell Yard, Lincoln's Inn. 
" Henry Sweet, 3 Chancery Lane. 
" H. Butterwortii & Co., 7 Fleet Street,'' 
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SOCIAL SCIENCE ASSOCIATION. 

This Association has just concluded its Ninth Annual Meeting, 
which was held at Sheffield. The Department of Juriflprudence 
was presided over by Sir Robert Phillimore, D.C.L., who, in an able 
address, took a comprehensive view of the great questions of codifi- 
cation, digest of law, evidence of crin^inals, &c. The address was 
well received by a numerous audience, Lord Brougham being 
present. The special questions discussed in the Department were 
as follows f — 

Section A. — ^InTEiuiATioNAL Law. 

Is it desirable to establish a uniform International Law of Freight? And 
If so, on what principles ? 

Section B.— Musicipal Law. 
^- — ^ITpon what Principle should the Bankrupt Law of England be 

^- — Upon what Principle should Local Courts be Constituted with 
reference to Extent of Jurisdiction and System of Procedure ? 

^* — ^la it expedient to remove any, and what, of the remaining Restrictions 
on the Admissibility of Evidence in Civil and Criminal Cases ? 

Section C. — Repression op Ceime. 

i- — ^Is it desirable to establish Reformatories for Adult Criminals ? 

2^Doe8 the present Administration of the Poor Law create any obstacle 
to the Reform of Criminals, and the Repression of Crime? And if so, how 
could such obstacles be removed ? 

3. — ^What means is it desirable to adopt to Prevent the Passing of Sen- 
tences inadequate to the proper Repression of Crime? 

Voluntary papers on other legal subjects were also read and 
discussed. 

The draft projei de lot, with respect to freight, drawn up by 
Messrs. Theodore Engels and Edward Van Peborgh, the representa- 
tives of the Belgian Government, was considered, and amended, and 
carried in the following form : — 

1. To establish as a general rule, that freight should not be due 
until the voyage be accomplished, i.e., until delivery of the cargo 
at the port of destination, unless there be an express stipulation to 
the contrary. 

2. If in the course of the voyage the ship, in consequence of the 
perils of the sea, and not through any default on the part of the 
captain or owner, has become unsea worthy and not in a state to 
sccomplish her voyage, the captain shall act as agent for all con- 
cerned and, if prudent and practicable, forward the cargo to its 
destination by other vessel or vessels, and in this case he shall, upon 
delivery, have a claim for the whole of the freight due under the 
original charter-party (or bill of lading), although in consequence 
of the cargo having been forwarded the goods have been transported 
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at a lower freight. But the captain of the original vessel is liable 
for the forwarding freight. If, on the contrary, the forwarding 
freight is equal or greater than the original freight, the captain can 
claim no freight, but the owner of the cargo will be liable for the 
whole of the forwarding freight. K the captain does not forward 
the cargo he has not any claim for freight The system oipro rata 
freight is entirely abolished. 

3. If the owner of the cargo, or any part of it, wish to withdraw 
it before the termination of the voyage, in spite of the offer of the 
captain to forward it to its destination, such owner^ upon taking 
delivery at an intermediate port or place, shall be liable for freight 
for the whole voyage, and shall give good and sufficient bail for any 
general average, salvage, or other expenses, which may attach to 
the same. 

4. No freight is due upon goods jetisoned or sacrificed for the 
common benefit, and for those sold to raise the necessary funds for 
defraying expenses incurred for the common benefit^ but the owner 
has a claim on general average for all loss of freight caused by such 
sacrifice. 

5. No freight is due upon goods lost by perils of the sea, nor for 
those taken by public enemy or by pirates. Nor upon any goods 
sold or destroyed in consequence of perils of the sea, in any port or 
place other than the port of destination. 

6. If the captain save the goods from shipwreck, or if he recap- 
ture them from the enemy or from pirates, and if, being in a state 
to be transported to their destination, he delivers them, then he shall 
be entitled to the whole freight ; if not he shall be entitled to<none, 
but without prejudice to his claim for wages and expenses while 
engaged in removing the goods. 

7. The total freight is due upon delivery of the cargo at the port 
of destination, although diminished or deteriorated by perils of the 
sea, if the consignee takes delivery, and in this case* the consignee is 
bound to take delivery of all consigned to him by the same shipper, 
and not to choose the sound and reject the damaged. If the con- 
signee will not take delivery, the captain, after due authorisation, 
may sell such goods to pay his freight, and for any deficiency have 
recourse against the consignee or shipper, except there be an express 
stipulation to the contrary. But in no case shall the captain be 
entitled to receive, on a cargo deteriorated during the voyage, a larger 
amount for freight than he would have received if the whole cargo 
had been delivered in the same state in which it was shipped. 

8. The advance on account of freight is always liable to be re- 
funded in all cases involving non-payment of freight, except when it 
is stipulated to the contrary. 

9. The owner shall have absolute lien in the cargo for freight and 
(lead freight. 

10. The contribution of the freight to general average shall be 
regulated according to the first paragraph of Article X. of the York 
rirtes. 

The Meetings of ihe Sections were ably presided over by Lord 
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Brougham, Sir Robert Phillimore, D.C.L., Thomas Chambers, Esq., 
Q.C., M.P., Mr. Forsjtb, Q.C., M.P., Mr. Freeland, and Mr. 
Hastings. 



THE JURIDICAL SOCIETT OF BERLIN. 

This Societj, at a meeting held in March lost, passed a resolution 
to offer a premium for essaj s on the following subject : — 

*' Is personal arrest admissible as a means of execution in civil 
proceedings ? " and to lay down the following rules for the compe- 
tition : — 

1. It is required that this question of legislation be treated 
historically and dogmatically, from the points of view of Jurispru- 
dence and political economy, with a comparative analysis of the 
laws in force on this subject among the various peoples governed 
by German and Roman law, more especially Germany, England, 
France, and the United States of North America. 

2. The essays must be delivered in duplicate before March 1, 
1866, to the Secretary of the Juridical Society (Councillor of 
Justice, Meyen, No. 65 Leipzigerstrasse, Berlin). They must be 
provided with a motto, and the name of the author added in a sealed 
paper bearing the same motto. 

3. Five members of this Society, two of whom must belong to the 
legal faculty of the Berlin University, will be elected as umpires by 
the vrritten votes of the members present at the meeting in March, 
1866. 

4. The umpires' award, and the names of the premiated essay will 
be announced at the meeting held in June or September 1866. 

5. The premium for the best work is fixed at 50 Fredericks d'or 
(£42 10s,), which will be paid over as soon as the name of the 
author of the premiated work is announced. 

6. The premiated essay becomes the property of the Juridical 
Society. The author, however, retains the right of publishing it 
before September 1, 1867, and for this purpose is entitled to the 
copyright of the premiated essay. 



COURT MARTIAL REFORM. 



An important circular on Court Martial procedure has been 
recently issued from the Horse Guards. It is highly interesting to 
the legal profes'sion, as it not only authorises the employment of 
barristers as assessors to courts martial, but also recognises counsel 
when appearing for either party. The memorandum does not state 
expressly how the examination of witnesses is to be conducted, but 
it seems to give sufficient, latitude to the assessor and the court to 
enable them to dispense with the present custom of examining by 
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questions first committed to paper. The memorandum is as 
follows :— 

** Memorandum to be laid before the Presidents of all General or 
District Courts Martial. 

'' The Deputy Judge Advocate at a General Court Martial should 
maintain an entirely impartial position, and act as assessor to the 
court. 

" He should give his advice on all matters of law, evidence, or 
procedure, and whether consulted or not, interfere to insure the dae 
formality and legality of the proceedings. 

" At the conclusion of the case, he should sum up the evidence 
and give his opinion upon the law before the court proceeds to 
deliberate upon its finding. 

"The Officiating Judge Advocate at a general court martial 
should represent the Judge Advocate General, and should be deputed 
by him ; and if possible be selected either from officers who have 
passed an examination in military law, or from barristers, it being 
understood that when counsel are employed, either for the defence 
or for the prosecution, the Officiating Judge Advocate should be a 
barrister. 

'* The opinion of the Deputy Judge Advocate ought to be con- 
clusive upon any point of law or procedure which arises upon a 
trial at which he officially attends,, whether he has or has not an 
opportunity of consulting the Judge Advocate General before a 
decision is made. 

" He should be responsible to the Judge Advocate General for a 
proper record of the proceedings, but, in important cases, he should 
be assisted in the discharge of this duty by a sworn short-hand 
writer. 

"In all cases when a prisoner is undefended, he should take 
care that such prisoner should not lose any privilege that ^ the law 
allows him in the conduct of the trial. 

" The seat and table of the Deputy Judge Advocate should be at 
the right of the President of the court. 

" He should take no part in the conduct of the prosecution, bat in 
other respects should fulfil the duties now cast upon Deputy Judge 
Advocates. 

" With respect to District Courts Martial, the Presidents are to 
be instructed to forward them as ordered by the Articles of War, 
to the Judge Advocate General, but under cover to the Deputy 
Judge Advocate of the district, who will read them, and draw the 
immediate attention of the Judge Advocate General to anything 
requiring notice in the proceedings. 

" J. YoRKE Scarlett, A, G" 
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Portrait of the Prince op Wales. — This portrait will form 
an important addition to the fine collection of State pictures belong- 
ing to the Society of the Middle Temple, embracing the Sovereigns 
from Charles I. to George I. inclusive. The most striking of these 
is the noble equestrian portrait of Charles L by Vandyke (one of 
the three known to be by his hand), which has hung in the Middle 
Temple Hall since 1684, when it was acquired by the Society. 
Charles II.'s portrait is reputed to be the work of Sir Godfrey 
Kneller. It represents the king in coronation robes, wearing the 
garter. It is a grandly studied work. Though the flesh tints have 
deepened, the draperies are unrivalled, so finely are they cast and 
Bo brilliantly coloured. The portrait of Queen Anne was painted 
from life for the Society. It appears from their records that on 
November 27, 1702, the Benchers directed their Treasurer "to put 
up Her Majesty's picture at the west end of the hall over the bench 
table, and to have it drawn by Mr. Dahl, unless the Treasurer thinks 
fit to make use of another hand.'' Dahl was a native of Sweden 
and a rival of Kneller. But the treasurer of the day selected a 
Scotch artist, Thomas Murray, for the work. The ably executed 
portrait of King William III. is also by Murray, who, according to 
" Bryan's Dictionary of Painters," vol. 2, p. 3, " was one of the 
^ most eminent artists of his time, and was employed to paint the 
portraits of the Royal family and many of the principal nobility. 
His pictures had the merit' of a faithful resemblance, and were 
freshly and chastely coloured." It is intended to place the portrait 
of the Prince of Wales in the new library, in commemoration of its 
having been opened by his Royal Highness. 



The New Courts of Law. — Two Acts of Parliament have 
been passed under which the new Palace of Justice will be reared. 
A sum of money has been voted to commence operations. By the 
first Act the moneys required from time to time for carrying into 
effect the purposes of the statutes, are to be defrayed in the first 
instance out of moneys to be provided by Parliament. The whole 
advances to be made by the Paymaster-General are not to exceed 
£1,500,000. The Act provides for the repayment of this sum, and for 
the appointment of persons to carry out the objects intended. The 
property in certain offices is to be transferred. The new palace is 
to contain accommodation for the courts and offices required for law 
and equity, as well as the Probate and Divorce Courts and the Court 
of Admiralty. There are 23 sections in the first statute, and 26 in 
the other. The limit for the compulsory purchase of land* is five 
years. Compensation is to be given to occupiers and tenants, and 
to be determined in the usual manner. The " New Palace of 
Justice," it is anticipated, will be commenced as soon as the pre- 
liminary matters are arranged. 



National Portrait Gallery. — Sir J. Bowring has presented 
to the National Portrait Gallery a full-length portrait of Jeremy 
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Bentham, painted when at the age of 13. He was admitted a member 
of Queen's College, Oxford, and took a bachelor's degree at only 16 
years old. He had, on the advent of George HI. to the throne, 
written some Latin verses, which, as the production of a boy of II 
years, Dr. Samuel Johnson thought worthy of his criticism and his 
admiration. The picture which, to use the words of the philosopher 
himself, had been " ignominiously expelled " from his father's house, 
in Queen Square Place, Westminster, was, a few years before his 
death, discovered in a pawnbroker's shop, recognised by himself, and 
purchased by his executor, who has now given it to the National 
Gallery. 



Masters and Servants. — The Select Committee on Masters 
and Servants have agreed to the following report : — *' That inas- 
much as the state of the law of contracts between masters and ser- 
vants is a subject of the highest importance, affecting as it does the 
relations of employers and employed throughout the kingdom, and 
any inquiry as to the operation of the law should be full, searching, 
and complete ; and inasmuch as there is no probability of your Com- 
mittee being able to complete such inquiry in the present session, it 
is desirable that the evidence, as far as it has been already taken, 
should be reported to the House, accompanied by a recommendation 
that a committee should be appointed in the][next session'of Parlia- 
ment to consider this subject." 



DEATH OF CHIEF JUSTICE ADAMS. 

William Henry Adams, Esq., Chief Justice, Hong Kong, died at 
his son's residence, Plas, Llyssyn, Carno, Montgomeryshire. He 
was born in the year 1809, and was the son of the late Mr. Thomas 
Adams of Normancross, Huntingdonshire. While still a boy he 
entered a printing office as a compositor. He employed his leisure 
hours in so profitable a manner as enabled him to read for the Bar^ 
and was called as a member of the Middle Temple in 1843. For 
some years he was an Auditor of Poor Law Accounts, and entered 
Parliament as M.P. for Boston, in 1 857, and retained his seat until 
he obtained the Attorney-Generalship of Hong Kong, in 1859. He 
had received the appointment of Recorder for Derby in the previous 
year. 



THB LATE 6E0RQE WINGROVE COOKE, ESQ. 

The death of Mr. Wingrove Cooke has been deeply felt by his 
numerous friends and by the profession generally. A brilliant writer, 
'"i elegant and accomplished scholai*, and an amiable «nd agreeable 
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man, he was also an accurate and sound lawyer in those departments 
of professional learning to which . he had given special attention. 
His literary career commenced whilst he was still an undergraduate 
at Oxford. The " Memoirs of Lord Bolingbroke," published thirty 
years ago, was his earliest historical work, and was speedily followed 
by the " History of Party," and the *<Life of the First Lord Shaftes- 
bury." All these works show much laborious and accurate research, 
high reflective powers, and great vigour and accuracy of style. The 
^* History of Party " is now a standard work, and the " Life of Lord 
Shaftesbury " has been frequently referred to by Guizot, who re- 
garded it as ^^ a mine rich in historical authorities." 

Mr. Wingrove Cooke was called to the Bar in Hilary Term, 1835. 
His practice was never considerable, but he distinguished himself by 
the publication of several very able treatises, of which the best known 
are his "Compendium of the Law of Defamation," " A Treatise on the 
Law of Rights of Commons and Inclosures ;" another '^ On the Law 
of Copyhold Enfranchisement," and a very usefril work on the '* Law 
of Agricultural Tenancies and Leases." He also wrote several able 
and judicious tracts upon different branches of law-reform. He was 
for twelve or thirteen years largely employed under the Tithe Com- 
mutation Commissioners, in adjusting disputes relating to moduses 
and claims to exemption. Notwithstanding the great labour which 
this involved, Mr. Cooke found leisure for various literary efforts. 
He contributed largely to newspapers and other periodicals, and 
after a vacation ramble to Algiers, published his " Conquest and 
Colonisation of North Africa." We may mention also his work 
entitled " Inside Sebastopol," and that on ^^ China and Lower Ben- 
gal," which originally appeared in the Times^ both of which are 
admirable for their descriptive powers, whilst the latter contains 
much information of the highest value. 

In 1862, Mr. Cooke was appointed one of the Copyhold and In- 
closure Commissioners. No man was ever better qualified for such 
an office. His thorough knowledge of the law of the subject, his 
previous experience connected with the Tithe Commutation Com- 
mission, and his sound and judicial character of mind, admirably 
qualified him for dealing with the difficult and intricate questions 
which came before the Commissioners. In private life Mr. Cooke 
was most genial and agreeable, and we have met with few men whose 
conversation was more lively, interesting, and instructive. Those 
who knew him well will long lament the loss of one whose cheerful 
disposition, unquestionable ability, and varied information, joined to 
an amiable and kindly disposition, secured to him the respect and 
esteem of many friends, and the favour of whatever society he 
entered. 
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THE LATE JOSEPH PABKES, ESQ, 

With no common sorrow we have to add a brief sketch of Mr. 
Parkes to that of one whom he knew well and esteemed much. 
Mr. Parkes, who died only a few weeks after Mr. Wingrove Cooke, 
was a native of Warwickshire, and was educated at the University 
of Glasgow. He practised for some years as a solicitor at Birming- 
ham, where he played an important part in the Reform Bill agitation. 
The ability and discretion which he showed in those perilous times 
made him known to some of the leaders of the liberal party at head- 
quarters, who persuaded him to remove to London, to act as an 
election and parliamentary agent. Here he obtained extensive 
practice, and enjoyed the confidence of all the leading men of his 
party. No man knew more of the secret history of his own times 
than Mr. Parkes, and no man was more cautious in disclosing what 
he knew. In all the delicate transactions in which he was engaged 
he acted with the most perfect honesty and disinterestedness. After 
he accepted the office of Taxing Master in the Court of Chancery, 
in 1850, he was still very much consulted by members of his own 
party in election matters, and this continued up to the time of his 
death. In private life Mr. Parkes was a most agreeable companion, 
and a most warm and steady friend. His great professional expe- 
rience, as well as his extensive knowledge of public events, supplied 
him with an abundance of interesting anecdotes. His literary 
information was extensive, and he wrote occasional articles for 
various periodicals. To this Journal, in which he always took a 
warm interest, he contributed various articles on important subjects. 
He had devoted much time to the preparation of a life of Sir Philip 
Francis, for the purpose of which the papers of the Francis family 
had been intrusted to him. From these papers he felt the most 
entire conviction that Francis was the author of the Letters of 
Junius. We trust that the fruit of the long labour which Mr. 
Parkes bestowed on this subject will not be lost to the world. Mr. 
Parkes died on August 11, after an illness of a fortnight, in the 
70th year of his age, lamented by his numerous friends, and leaving 
a blank in many places that once knew him so well. The club of 
which he was a member, and where his form was so familiar, seems 
no longer the same to us since the tidings came that our esteemed 
friend was no more. 



DEATH OF SIR C. B. GREY. 



The deceased, Sir Charles E. Grey, G.C.H., was born in 1785, and 
had nearly completed his 80th year. He was educated at University 
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College, Oxford, where he graduated in 1806, keeping his name on 
the books to the day of his death. Shortly after taking his degree 
he was elected a Fellow of Oriel. In 1811 he was called to the Bar 
by the Society of Lincoln's Inn, and in 1817 was appointed a Bank- 
ruptcy Commissioner. In 1820 he was knighted on being appointed 
a Judge of the Supreme Court of Madras. In 1826 he was trans- 
ferred to the Chief Justiceship of the Supreme Court of Bengal. In 
1635 he was made Commissioner for the affairs of Lower Canada ; 
and on his return from that country was made a Privy Councillor^ 
and received the Hanoverian Order. He was Governor of Bar- 
badoes, St. Vincent, Trinidad, and Lucia, from 1841 to 1846, when 
he was appointed Governor of Jamaica. For a period of about four 
years he represented the borough of Tynemouth in the House of 
Commons. 



DEATH OF SIR THOMAS STAPLES, BABT. 

The deceased, Sir Thomas Staples, died at his residence in 
Merrion Square, Dublin. He was ^ther of the Irish Bar, and had 
nearly completed his 90th year. He was the last member of the 
Irish House of Commons, in which assembly he sat for the borough 
of Coleraine, and subsequently for Knoctopher, county Kilkenny. 
He voted against the Union. His nephew, Nathaniel Alexander 
Staples, who was born in 1817, succeeds to the baronetcy. 



APPOINTMENTS. 



The Lord Chancellor has appointed Mr. G. Lake Eussell, of the 
Equity Bar, Judge of the Bloomsbury County Court, in the room of 
Mr. D. D. Heath, resigned, and Mr. Josiah W. Smith, Q.C., author 
of the" Manual of Equity,'' the " Law of Real and Personal Property," 
&c., Judge of the County Court (Circuit No. 27), in the room of 
Mr, U. Corbett, resigned. 

Mr. Hindmarch, Q.C., has been appointed Recorder for the city of 
York, in the room of Mr. C. H. Elsley, deceased. 

Mr. Philip H. Breton of the Home Circuit ; Mr. C. P. Phillips, of 
the Equity Bar ; Mr. Cave and Mr. Mellor, of the Midland Circuit ; 
Mr. Edlin, Mr. Pinder, and Mr. Slade of the Western Circuit, have 
been appointed Revising Barristers. 

Mr. George Hume, Chief Clerk to the Master of the Rolls, has 
been appointed a Taxing Master in Chancery, in the room of the late 
Mr. Joseph Parkes. 
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Mr. John Becke, of Northampton, Solicitor, has been appointed 
Trieasurer of the County Court (Circuit No, 36), in the room of Mr. 
Thomas Sharp, deceased. / 

Mr. George Green, who has hitherto acted as Associate, is 
appointed to the office of Clerk of Indictments to the Oxford 
Circuit, rendered vacant by the death of Mr. Richard Alfred Good- 
man. 

Mr. Daniel Parker Pellatt has been appointed Clerk of the Peace 
for the Borough of Banbury, in the place of the late Mr. Eolls ; and 
Mr. T. J, Bremridge, Clerk of the Peace for the city and county 
of Exeter, vacant by the death of Mr. Gidley. 

Ireland. — The Lord Lieutenant has conferred the honour of 
knighthood on Mr. John Howley, Q.C., Queen's First- Serjeant in 
Ireland. 

Mr. John Thomas Ball, Q.C., LL.D., has been appointed Queen's 
Advocate in Ireland, in the place of the late Sir Thomas Staples. 

Mr. R. D. Perse has been appointed Recorder of Galway, in 
room of Mr. Michael Morris, Q.C., M.P., resigned. 

Mr. Henry Concannon, LL.D., of the Connaught Bar, has been 
called to be an Advocate of the High Court of Admiralty in Ireland. 

Mr. Henry Flood, Solicitor, has been appointed Clerk of the Crown 
for the county of Kilkenny; Mr. James Poe, Solicitor, Clerk of 
the Crown for the city of Kilkenny, in room of Mr. William Keogh, 



Mr. M'Cormick, Deputy to the late Mr. J, H, Jackson, Clerk 
of the Crown for the county of the town of Carrickfergus, and 
Deputy Clerk of the Crown for the county of Antrim ; Mr. John 
D. Garde, Crown Solicitor for the counties of Longford and Cavan, 
in place of Mr. Thomas Ardill, deceased ; Mr, Jeremiah Mara, 
junior. Solicitor, Sessional , Crown Solicitor for the Queen's county, 
in place of Mr. T. Jacob, deceased, 

Scotland. — ^Mr, Archibald Davidson has been appointed Sheriff 
of the Shire, or Sheriffdom, of Edinburgh, in the room of Mr. J. 
Thomson Gordon, deceased ; Mr. H, J, Moncrieff has been appointed 
a Deputy Advocate of Scotland. 

India. — Mr. Thomas Chisholm Anstey has been appointed to an 
Acting Judgeship in the High Court, during the absence of Sir 
Joseph Arnould ; and Hon. C. J. Erskine, to be a Member of the 
Executive Council, at Bombay, vice Sir Joseph Arnould. 

Bahama Islands. — Mr, William Henry Doyle has been ap- 
pointed Chief Justice ; and Mr. Alfred J. Duncombe, Assistant Judge 
of the General Court. 

British Guiana. — Mr. B. Gustavus Norton has been appointed 
a Puisne Judge ; and Mr. W. F. Haynes, Solicitor-General. 

Nevis. — ^Mr. Joseph Henry Wattley has been appointed one of 
Her Majesty's Counsel for the Island of Nevis. 
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4th. GooPSB, S. MoOBE, Esq., Solicitor^ aged 55. 
22nd. SKBI.TOK, G.y Esq., Judge of the Courts of Mixed Commission 

Sierra Leone, aged 35. 
26th. MiLFOBDy S. F., Esq., Judge of the Supreme Court of New 

South Wales, aged 68. 

June. 

14ih. MuBBAT, C. Ekight, Esq., Barrister^t-htw, aged 71. 
30th. WiLLiAKS, J. Mrbbdith, Esq., Solicitor, aged 86. 

Ju/y. 

18th. Atkinson, G., Esq», Solicitor, aged 56. 

l9Ui. HiBBEBT, J. Nathaniel, Esq., Barrister-at-Law, aged 71. 

23rd. MoxON, H., Esq., Solicitor, aged 73. 

24th. Williams, W. A., Esq., Solicitor, aged 72. 

24th. Elslet, C. H., Esq., Recorder of York, aged 72. 

Slst TosswiLL, O. S., Esq., Barrister-at-Law, aged 33. 

August. 

4th. Attoun, W. E., Esq., Sheriff of Orkney and Shetland. 

Gth. HoBNiDGE., 6., Esq., Solicitor. 

dth. Shea, A. Bosghetti, Esq., Barrister-at-Law, aged 43. 
10th. BiCHABD, Gabde. Esq., Barrister-at-Law. 
llth. Pabkes, Joseph, Esq., Taxing Master in Chancery, aged 69, 
11 th. GbahaM, James, Esq., Barrister-at-Law, aged 65. 
I2th. CoBLEY, John, Esq., Barrister-at-Law. 
19th. Owen, B. C. B., Esq., Barrister-at-Law. 
VOL. 5tX.— KO. XXXIX. N 
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27th. Halibueton, T. Chandleb, Esq., D.C.L. 

29th. Adams, William H., Esq., Chief Justice of Hong Eong, 

aged 56. 
31 St. FoBBES, KiKLOCH, Esq., Judge of the High Court of Bombay. 

September. 

12th. Hutchinson, Hinbt, Esq., Solicitor, aged SS. 

16th. BuswELL, William, Esq., Solicitor, aged 40. 

20th. Sandom, William, Esq., Solicitor, aged S2, 

22nd. GoBDON, J. Thompson, Esq., Sheriff of Mid Lothian. 

26th. Tennant, Henby, Esq., Bencher of Gray's Inn, aged 70. 

29th. Leigh, Ralph, Esq., Clerk of the Peace of Wigan, aged 63. 

October. 

6th. Hamebton, James, Esq., Barrister-at-Law, aged 86. 

7th. BoLLS, BiCHABD H., Esq., Clerk of the Peace of Banhury, 

aged 58. 
8th. GiDLBY, John, Esq., Town Clerk and Clerk of the Peace of 

Exeter, aged 71. 
Idth. Whitmabsh, Henby, Esq., Solicitor^ aged 54. 
17th. Buchanan, R. Hamilton, Esq., Solicitor, aged 32. 
18th. Taylob, R. Ramsden, Esq., Solicitor, aged 35. 
24th. Goodman, R. Alpbed, Esq., Solicitor, Clerk of Indictments 
to the Oxford Circuit, aged 61. 
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No. XL. 



Art. I.— sir CRESSWELL CRESSWELL. 

AJO notice has hitherto appeared in these pages of the life 

of this distinguished judge^ whose sudden deaths less than 

three years ago, was felt at the time to be a public calamity. 

We earnestly wish that we were able to supply the omission 

m a manner more worthy of the subject, and that we had 

more materials for a life of one oi^ the ablest lawyers and 

most perfect gentlemen who have ever adorned the bench. 

But the truth is, that the incidents of the lives of most judges, 

who have not occupied the place of Lord Chancellor or Chief 

Justice, and so to a certain extent been identified with politics, 

we not such as to give much interest to a biography ; and 

It 18 difficult to do more than collect a few anecdotes respect- 

^g them to show the character of their minds, and say 

something of the reputation which they earned for them- 

seHeB at the bar by the quality of their speeches, and 

oil the bench by the soundness of their decisions. The able 

volumes of Mr. Foss, in which he has with such pains-taking 

accuracy given us the lives of all the judges of England, 

^hew how frequently the lives of the puisnes consist of little 

^QI-. XX.— NO, XL. O 
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more than a dry chronological record of appointments as they 
slowly climbed up the ladder of the law. 

The CresBwells of Cresswell, or '' that Ilk/' as is said in 
Scotland, near Morpeth in Northumberland, are a very ancient 
family. They possessed the estate there in a regular succes- 
sion of male heirs from the time of Eichard L until the 
death of John Cresswell in 1781. He left two daughters, 
one of whom married Francis Easterly, of Blackheath, Esq.j 
and this gentleman, having purchased the other sister's 
moiety, became owner of the whole estate, and assumed the 
name of Cresswell. The late judge was the fourth son of 
the marriage and was bom in 1793. He was educated at 
the Charter House, and in 1810 was entered at Emmanuel 
College, Cambridge, where he remained until he took his 
B.A. degree in 1814. That degree was not a brilliant one. 
In fact, he was " wooden spoon ; " the name given to the 
occupant of the lowest place amongst the junior optimes in 
the mathematical Tripos. It is a place especially shunned, 
although it is clear that it must fall to the lot of some one 
of the number of those who try for mathematical honoiiK« 
It is far better to be first, or amongst the first, on the poll, 
for in that position a man is entitled to say that if he had 
chosen to go out in ho&ours he might have taken a high 
place amongst the wranglers; whereas no such hypothetical 
greatness can be predicated of the " wooden spoon," for he 
has to all appearances tried to win such a place, and lament^ 
ably failed. The subsequent career of Sir Cresswell Cresswell 
abundantly proves that it was from no want of ability that 
he was last in the race, and the great probability is that he 
only determined to." go out '* in honours when it was too hite 
to ac(fuire sufficient knowledge of mathematics for any other 
purpose than that of a place. But he availed himself of the 
best assistance. He was a private pupil at Cambridge of a 
Senior Wrangler, who was so well known afterwards as Mr** 
Justice Maule. We remember once dining in company with 
that judge, who lamented that none of his pupils had distin- 
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guished themselves in after life. One man he said he par* 
ticalarly regretted as not having taken orders, ''for/' he 
added^ with the sarcasm which was part of his nature> '* he 
had hypocrisy enough for an Archbishop." Somebody then 
suggested that Mr. Justice Cresswell was not altogether undis- 
tinguished^ either at the bar or the bench ; on which Maule^ J. 
said ** Oh ! ay, I had quite forgotten Am." 

Mr. Cresswell became a student of the Inner Temple, and 
was called to the bar by that society in 1819. He joined the 
Gbreat Circuit of the North— «nd his progress there was not 
rapid, nor on the other hand was it unusually slow. When he 
was elected member for Liverpool in 1837, there were 
present in the evening at the dinner-table of his host two 
young barristers, who intended to join the Northern Circuit ; 
and on their healths being proposed, before they returned 
thanks, Mr Cresswell begged to be allowed to say first a few 
words. He then in the kindest manner expressed his good 
wishes for the success of his two young friends, and spoke of 
his own career, and the length of time he had to wait before 
he got into practice. He said that he attended the assizes at 
Lancashire for seven years before he held there a single brief ; 
(not a very long period of probation, we may add, in these 
days of intense competition and aftomey relationship). He 
meant this by way of encouragement, and to show that no one 
need despair. But one of the barristers could not help 
observing, in acknowledging the toast, that it was only equi- 
vocal comfort, for if " such things were done in the green tree, 
what would be done in the dry ?" 

Whfle waiting, for more brilliant fortune, Mr; Cresswell 
associated himself with the late Mr. Barnewall, as a reporter 
of cases in the Queen's Bench, and the ten thick volumes 
of "Barnewall and Cresswell,^' are the monument of his patient 
industry. There are few, if any, reports winch bear a higher 
character ; and by his untiring diligence and steady attention 
to the duties of the office, he no doubt laid the deep foim- 
dations of that legal knowledge for which he was pre-eminently 

O 2 
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difltinguifihed. He had to contend in the arena of his circuit 
with such giants as Brougham^ Pollock^ Parke^ Fatteson^ and 
Alderson for competitors, and it was no easy task to win a 
place aitiongst them. In 1830, he was appointed recorder of 
Hull, and in 1834 he received a silk gown and became K.C. 
For some time he divided the lead of the Northern Circuit with 
the late Mr. Alexander, K.C. But it was impar congressusy 
and it was impossible for Mr. Cresswell not to feel his superi- 
ority, and at times show that he was conscious of it. Often 
have we watched the contemptuous smile playing on the 
lips of Cresswell while Alexander addressed the jury in one of 
his feeble and interminable speeches, and then when it was 
his turn to speak he never wasted a word, but put the case in 
the clearest possible form without any fringe or digression, 
and seldom with any attempt at rhetoric. He was not what 
could be called an eloquent speaker, and his chief charac- 
teristics were clearness, neatness, and logical nexus of ideas. 
But he could now and then rise to higher flights of oratory, 
and the peroration of his speech in the great case of Tatham t\ 
Wright was one of the most eloquent ever listened to at the 
baj. 

When a vacancy occurred on the bench at the end of 1841, 
Mr, Cresswell was member for Liverpool, and Sir Robert Peel 
was in power. Although by universal consent he was pointed 
out as the most fitting lawyer to be made the new judge, the 
Liberal papers declared that the Lord Chancellor would not 
venture to appoint him for fear that the seat at Liverpool 
might be lost to the Conservative cause. No such timid con- 
sideration, however, influenced the minds of Sir Robert Peel, 
or of the then Chancellor, Lord Lyndhurst. They felt that 
Mr. Cresswell was the right man for the place, and, without a 
moment's hesitation, Lord Lyndhurst offered him the vacant 
judgeship of the Common Pleas. He accepted the officCi 
and sat in that court until 1858. The way in which he dis- 
charged the duties of his high office won the admii*ation of all. 
His acuteness in dealing with complicated facts, and in applj- 
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ig the law to them, has never been surpassed. He was not 
lerely a deeply-read lawyer, but a thorough man of the world, 
nd a perfect gentleman — two qualifications for the bench 
.vhich may be sometimes lost sight of, but cannot be easily 
supplied. It has been said of another distinguished judge 
that his common sense amounted to genius, and this might 
truly be predicated of Mr. Justice Cresswell. We believe 
that there has been no judge who has more entirely commanded 
the respect and won the confidence of his colleagues. 

Sir Cresswell Cresswell had been more than fifteen years on 

the bench, and was entitled to his full retiring pension, when 

he consented to undertake a most laborious office, and enter 

on a new sphere of duty to which he had hitherto been a 

stranger. The new court of Probate and Divorce was ready 

for opening in January, 1858, but what judge was ready to 

preside there? It was a matter of immense importance to 

find a competent man, for a great experiment was about to 

be tried, and the recent measure had been opposed by many 

who would not be sorry if, in its working, it proved to be a 

failure. 

The practice of Doctors' Commons was to be amalgamated, as 
far as possible, with the practice of the Courts of Westminster, 
and therefore, no one was so fit to be appointed as one of the 
judges of those courts ; but the principles of law which were 
to determine the questions of divorce a vinculo, judicial sepa- 
ration, legal cruelty, alimony, and others, were the principles 
with which only the practitioners of Doctors Commons were 
familiar. In this difficulty the Whig government, to their 
great honour, applied to the Conservative judge, and he, to 
Ws still greater honour, accepted the arduous post. 

It would be Uttle to say that he fulfilled the expectations 
that had been formed of him. He very greatly exceeded them, 
and showed a quickness, a versatility, and a comprehensive 
grasp of the difficult subjects with which he had to deal, which 
astonished even those who had previously the highest opinion 
of his powers. 
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He conscientiously devoted himself to the study of the de- 
cisions of the great ecclesiastical lawyers — and whether it was a 
point of p^nciple or of practice, which suddenly emerged before 
him in a case, he never seemed to be for a moment at a loss. He 
frequently had to decide questions of fact without a jury, and 
here his singular acuteness enabled him with almost unerring 
accuracy to determine on which side the truth lay. In fact, 
what was said of Mr. Justice BuUer, might be said with equal 
justice of Sir Cresswell Cresswell — that no person if guilty 
would choose to be tried by him, but all persons if innocent 
would prefer him for a judge. 

But, to show the estimation in which he was tield, we 
cannot do better than quote a few passages from the graceful 
eulogium pronounced upon him after his death by the Queen's 
Advocate, Sir Robert Phillimore, when the Divorce Court 
opened under the auspices of the present able Judge Ordinary, 
Sir James AVilde — 

** To-day, for the first time since the constitution of the court, we 
miss the well-known presence of the judge whose conscientious care 
and unceasing assiduity so moulded, formed, and shaped the practice 
and proceedings of this tribunal, as to enable it to discharge the 
functions for which it had been created. . . . . Sir Cresswell 
Cresswell was not a faultless judge, and would, while living, have 
despised the fiatterer who told him that he was. But he possessed 
many and rare qualifications for the judicial office. To a memory of 
extraordinary swiftness and tenacity, to habits of most careful and 
accurate thinking, to great quickness of perception, to considerable 
logical power, to a ready command of apt and popular language, 
aiding and adorning a capacity seldom surpassed for clear and 
luminous statement, he added a profound knowledge of the com- 
mon law of this country, and an industry so conscientious and inde- 
fatigable that it enabled him, during the time he sat upon that 
bench, thoroughly to master the principles and precedents of a juris- 
prudence with which he had not been previously familiar. The 
task which he undertook was, notwithstanding all his natural and 
acquired endowments, extremely arduous, and one to the execution 
of which he was mainly impelled, I verily believe, by a sense of duty 
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> his sovereign and Lis country. The experiment of submitting 
uestions of the gravest and most important character, affecting the 
earest and dearest interests of society, hitherto decided by the calm 
visdom of a single judge, for the first time to the very different 
LTbitraxnent of a jury, was, by universal consent, as successfully 
nade by Sir Cresswell Cresswell as the nature of the subject and 
Lhe mode of trial would allow. The vast amount of business which 
soon inundated his court rendered his labours, contrary to all expec- 
tations, greater perhaps than those of any other judge in this hall at 
the time of his death, v Those who knew how irksome and oppres- 
sive a great part of his business had become to him, the affluence of 
his private circumstances, the completeness of his title to well- 
earned leisure and honourable repose, knew also that the same 
strong sense •f duty which had originated, protracted — alas, too 
long ! — his judicial labours, and caused him, like a brave and high- 
minded man as he was, to die at his post." 

We know from his own lips^ for he told us so himself^ that 
the duties of his Court, had become extremely irksome to him. 
He was weary of the constant unvarying detail of domestic 
strife and domestic sorrow which was unfolded before him ; and 
be seemed to loathe the task of having to probe the festering 
sores which lurk beneath the surface of society — 

'^ So fab without, so deadly foul within/* 

His death was sudden. As he was riding in the Park, on 
the 17th July 1863, his horse came into collision with a car- 
riage, and he was thrown off and injured in the knee. At first 
the accident was thought Uttle of ; but there was mischief of 
some standing in the region of the hearty and on the 29th of 
the same mouthy as he was moving from the sofa to a chairj ha 
was seized with a fainting fit, and expired inunediately. He 
died unmarried. 

Sir Cresswell Cresswell's chief, if not only fault as a judge, 
was a fault of manner. This^ at times, was no doubt trjdng 
to the Bar. He was too impatient of a slip or an oversight. 
His nose seemed visibly to curl with contempt when either a 
speech or an argument displeased him. He was too apt to 
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ride his court with a curb, and the discipline he enforced was 
perhaps too mach that of a martinet We belieye the story to 
be perfectly true, that after he had seyeral times^ as was usual 
with him while writing down the eyidence in a case before 
him, called out to the counsel who was examining a witness, 
in a peremptory tone, '* Stop ! " at last, finding that no atten- 
tion was pud to hb imperious monosyllable, he addressed the 
counsel, and said, " Mr. So-and-So, I shall feel obliged to you 
if you will attend t) my request, not to go so fast." Upon 
which the counsel replle J, *^ Oh, my lord, I thought your lord- 
ship was addressing tlie usher of the court." Bat we believe 
that Sir Cresswell Cresswell was in a great degree unconscious 
of his manner, and most certainly he did not ii^end to give 
offence, for a kinder-hearted man never lived. We once ven- 
tured to speak to him on the subject, and quoted an instance 
where a counsel, who was addressing a jury before him, 
actually stopped, thinking that the judge's look betokened 
unmitigated contempt for his argument. Sir C. Cresswell 
was quite surprised on being told this, and assured us that 
nothing was farther from his thought. The truth is that he 
had contracted a habit of looking disgusted when he really 
meant nothing. We believe that the chief cause of this was 
the crystal clearness of his intellect and his deep and thorough 
knowledge of law. The one made him see through a fallacj 
at a glance, and rendered him impatient of argument or speech 
which was not directly to the point The other made it diffi< 
cult for him to restrain his disgust when he thought that 
counsel was trying to palm off upon him bad law. 

Perhaps there never was a judge with whom it was less safe 
to take a liberty, or whom it was less possible to hoodwink or 
deceive. We remember once a counsel for a prisoner, who 
was tried before Mr. Justice Cresswell, telling the jury the 
well-known story of the bundle of faggots and basket of eggs, 
when Sir James Allan Parke directed an acquittal on account 
of" the interposition of Providence." But when it came to the 
judge's turn to sum up, he said — 
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" G-entlemen of the Jury, — The learned counsel for the prisoner 
has amused you with a story of which I do not exactly see the appli- 
cation. But if it means anything it only shows how a very learned 
and amiable judge was once taken in or imposed upon by a clever 
counsel* I, Gentlemen, am not taken in, and if I can help it, you 
shall not be taken in either." 

And then followed a clear, straightforward summing up^ and — 
a conviction. 

Sir Cresswell Cresswell was the very soul of honour, and no 
words can be too strong to express the universal opinion enter* 
tained of his integrity, both in private and on the bench. The 
bad practice of taking briefs and pocketing the fees, when tlie 
preasure of business makes it impossible to attend personally 
to the case, found no coimtenance in him. He thought it dis- 
honest to the client and derogatory to the character of the pro* 
fession. We remember his saying to us that he had told his 
clerk he would dismiss him if he ever found that he allowed a 
fee to be increased when the amount had been once endorsed 
upon his brief. We happen to know that on one occasion a 
counsel who had argued a case before him in the Divorce 
Court, found after he had concluded .his address that he had 
omitted to mention two or three cases which he thought ought 
to have been brought under the attention of the judge. He 
had doubts whether he was justified in mentioning them in a 
note which he wished to write to Sir C. Cresswell, and he 
consulted the late Attorney-General, Sir William Atherton, on 
the subject. His advice was that the cases should be forwarded 
to the judge without a syllable of comment. This was done, 
but the Judge Ordinary was displeased, and said in his answer 
to the note that such a course was improper ; but he took the 
blame to himself, as, having met the counsel at dinner before 
judgment was given, he had spoken to him about the case, and 
this, he said, had probably misled him into the impropriety. 

We are painfully conscious how imperfect this brief record 
is of the life of the late judge. We enjoyed his friendship — 
and we wish we could convey to others who did not know him. 
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the sense we entertain of his qualities as a companion atid 
a friend. In private^ there was not a trace of the manner 
which sometimes displeased upon the bench. He was always 
cheerful and good-humoured, and full of life and animation ; 
while his remarkable memory enabled him to enliven the 
society in which he happened to be with anecdotes of the past. 
Those who best knew him will, we feel assured, assent to all 
that we have said in his praise. Perhaps they will think that 
we have not said enough. 

W. Forsyth. 



abt. II.— on the construction of speci- 
fications OF PATENTS. 

TXTHATEVER mode of granting patents and of trying 
* patent cases may be eventually adopted, the essential 
principles of construction applicable to specifications, as writ- 
ten instruments, will remain unaltered. And as long as a 
patent law exists, the construction of specifications must form 
the principal feature in its administration. The specification is 
a written instrument required to perform the double function 
of marking out the precise limits of the invention claimed 
under the patent, and of intelligibly describing the means by 
which such invention is to be carried into effect. 

The following words of Chief Justice Erie (a judge of great 
experience in patent cases) tend to corroborate the view thus 
taken of the essential importance of the right construction of 
specifications. 

<* In construing the specification the judge ought to know what, in 
the language of the statute, is the * new mode of manufacture,' 
for which the patent was granted, that is, what is the subject of the 
patent? 

^<In acquiring this knowledge, he must acquire nearly all the 
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knowledge that is needed for deciding the issues on the utility, the 
novelty, and the infringement." 

And it is to be observed that this was no mere casual remark 
of the learned judge^ but it is conceived that it must be taken 
to be a thoughtful expression of opinion, as the words occur in 
" observations on the constitution of the court for the trial of 
patent cases/' addressed by his lordship to the Commissioners 
appointed to inquire into the working of the law relating to 
letters patent for inventions, and the *^ observations " form 
^' Appendix No. 5 " of the Eeport of the Commissioners. 

Attention is called to these facts, because it is intended to 
make further reference to the words of the learned judge con- 
tained in the same document with a view of deriving from 
them some guidance in forming a right estimate of the essen- 
tial principles on which specifications ought in all cases to be 
construed. And this leads to the remark that the object of 
the following article is in the first place to erect a standard of 
construction for the class of written instruments in question, 
and then, in the second place, to try a few reported cases by 
reference to such standard. 

The words of Chief Justice Erie, immediately following 
those quoted aboye, are these — 

" The subject of a patent is a very complex idea, not easily defined, 
but it may be described as follows : — ^It is an invention of means for 
the attainment of some useful end. Invention expresses that an ad- 
vance has been made beyond the boundary of knowledge, as it 
existed before the patent was granted, and the inventions for which 
patents have been granted, seem to consist either of mechanical 
means for applying force to matter, or of chemical means for com- 
pounding and resolving substances, or of a combination of such 
mechanical and chemical means so applied, so as to attain a useful 
end." 

In some of the older books on patents we find attempts to 
define the subject of a patent, but the modem experience of 
this learned judge seems to have shown him the futility of all 
efforts in that direction, and he accordingly confines himself to 



190 On the Construction of Specifications of Patents. 

a summary statement in general terms of the inventions for 
which patents have been granted. Nevertheless, it may be 
gathered from the foregoing quotation that a patentable inven- 
tion is held to consist of new mechanical or chemical means for 
the attainment of some useful end. Either the end itself, or 
the means of attaining it must be new, Le. must constitute an 
advance beyond the boundary of existing knowledge. 

Still, it is clear that the subject of a patent is held to con- 
sist essentially in mechanical or chemical means adapted for 
some useful end. This will be at once apparent from the three 
examples furnished. 1 . ^^ Lister patented mechanical means 
for the end of separating sliver from noile." 2. "Heath 
patented chemical means for the end of fusing manganese in a 
crucible." 3. "Forsyth patented mechanical and chemical 
means for the end of firing guns." An end per se is not 
patentable. Lister could not have patented the end of sepa- 
rating sliver from noil, nor Heath that of fusing manganese in 
a crucible, nor Forsyth that of firing guns, without limitation 
as to the means by which such ends were respectively attained. 

The means by which these several ends were attained were 
alone patentable. It is indeed conceivable that an end might 
be new (which none of those referred to as examples are), but 
even then it could not be patented irrespective of means. And 
it would be well if this fact, with all that it involves, were in- 
delibly impressed on the minds of all patentees. Its bearing 
on provisional specifications will be noticed hereafter. 

The clearness of view, and the firmness of grasp of the truth 
Involved in this fact by the learned judge, may be seen from 
a further extract, as follows : — 

'< In disposing of the questions concerning patents, the relation of 
the means to the end, or, as it is sometimes called, of the process to 
the purpose, should be constantly borne in mind as the most import- 
ant element in the subject of a patent. 

<^ Invention in most cases begins with the idea of the advantage, 
which is the end to be attained, and it is finished with the specifica- 
tion of the means for attaining that end. In deciding whether the 
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invention is new, or has been infringed, the inquiry is whether the 
same end which is attained by the means comprised in the patent has 
been attained by other persons by the same, or like means, that is, by 
mechanical or chemical equivalents. 

" Upon this inquiry the sameness of the end can be more clearly 
perceived than that degree of likeness in the means which amounts 
practically to identity, and on every trial the main contention lies in 
settling whether the means for attaining the same end, in appear- 
ance different, are in substance the same." 

It ia hence to be inferred that the real subject of a patent 
is held to be the means foe attaining the end proposed, and 
that in order to judge aright of such means, its relation to 
such end must be always taken into consideration; also that 
the real question is as to what mechanical or chemical prin- 
ciple is embodied in the means, and consequently that the 
specification ought to show exactly within what limits the 
principle so embodied is claimed. 

And a similar view of what is to be looked for in a specifi- 
cation might be extracted from some recent decisions of Vice- 
Chancellor Wood, who is well known to have had great ex- 
perience in cases relating to patents and the kindred subjects 
of copyright and trade marks. This eminent judge in equity 
seems to have laid down with considerable force and clearness 
the principle of the necessity of looking to the end proposed 
to be attained by a patented invention, in order to judge of the 
essential character of the means alleged to be employed for the 
attainment of such end, so as to be able to recognise the sub- 
stantial identity of the means in forms differing from that 
described in the specification. 

In elucidating the point referred to, the learned Vice- 
Chancellor has appeared to give due consideration to the 
previous history of the particular manufacture to which a given 
invention applies as disclosed by previous inventions, deducing 
from them the state of public knowledge at the date of the 
patent, and the consequent preparation for the subsequent 
invention supplied to the hand of the inventor. The im- 
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portance of considerations of this kind^ in their bearing on 
the question of mechanical or chemical equivalents, has also 
received its due share of attention from this learned judge. 
And it is obvious that this question becomes gradually narrowed 
by the progress of public knowledge, so as to call for cor- 
responding treatment by the courts as manufactures advance 
in the coiurse of improvement. 

A contemplation of the increase of public knowledge (in 
a legal sense) which has been accruing for a series of years 
down to the present time^ has led some persons recently to 
argue that even admitting the utility of a patent law in times 
past, the existing circumstances of manufacturing development 
have outgrown the value of such a law — ^that it has in fact 
become a hindrance, instead of a help in the progress of im- 
provement! But this argument requires for its validity the 
power of demonstrating that manufactures have reached such 
a degree of perfection as to forbid the possibility of essentzai 
improvement by the introduction of any radical change of 
process. It seems to imply that every existing manufacture 
is properly rooted, and all that can ever be hereafter needed u 
to improve the cultivation of the offspring from such root. 
Now it may be asked — ^Who has ever ventured on a real 
attempt at such a demonstration ? and further. Who is, or can 
be equal to its accomplishment ? 

Returning, however, to the point, as to the gradual narrowing 
of the doctrine of mechanical and chemical equivalents,, asserted 
above to be traceable in the utterance of the two learned judges 
alluded to, and admitting the same to be the natural effect of 
increased public knowledge, it follows that the limits of a prin* 
ciple which can be so embodied in any mechanical or chemical 
means of attaining a given end as to become patentable, mttst 
be continually, as it were, undergoing a process of gradual con- 
traction* Hence, also, the need arises for increased stringency 
in the legal requirements of accuracy of statement in specifica* 
lions as to the exact limits of the end proposed to be attained by 
the means specified. And this suggests the point on which Lord 
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Westbury Baa uniformly dwelt with more force than perhaps 
any other judge, viz., the necessity for determining in every 
instance the exact nature and limits of the invention claimed 
in the specification, by construing strictly all the statements 
purporting to disclose the same before considering whether or 
not such ostensible invention be sufficiently described. 

The first question on the construction of a specification is — 
What is the invention claimed, and proposed to be described? 
In other words. What is the end proposed to be attained, and 
the essential means by which such end is to be attained? 
This question naturally precedes, and controls the limits of 
any question relating to sufficiency of description. Clearness 
of distinction between the two questions, and the consideration 
of them in their right order of precedence are essential, and 
may have an important bearing on the length of the proceedings. 
And this was the point which appears to have been grasped 
with such conspicuous firmness by Lord Westbury. He seems 
^always to have regarded it as a first principle in the con- 
struction of specifications. Then, having settled this point, he 
was willing to construe the language of the description of the 
mode of carrying into effect the invention so defined, with all 
due consideration of the circumstances under which the d6cu- 
ment was necessarily prepared. His lordship appeared also 
to think that as a patentee was bound to define the limits of 
his invention with accuracy, so he was entitled to be protected 
against alleged anticipations of his invention by prior vague 
descriptions published to the world. 

Again, as to the effect of provisional specifications. Lord 
Westbury pointed out the necessity of enforcing substantial 
conformity between the provisional and the final documents, 
as resulting from the terms of the statute prescribing the 
tespective purposes of the two documents. And here it may 
be observed, that the views of the two learned judges above 
referred to were said to have ah important bearing on pro- 
visional specifications. They have so, because they tend to 
show that every patentable invention must include sonie means 
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of attaining a proposed end^ and consequently that the state- 
ment of the nature of the invention required to be made in the 
provisional specification ought to comprehend the essential 
character of the means alleged to be adequate for the attain- 
ment of the end in view. It is not sufficient that the end 
alone be clearly stated, reserving all statement as to means for 
the complete specification. An invention in this shape is not 
patentable. As soon as it becomes patentable it involves the 
existence of means of attaining the end proposed^ which admit 
of being, and therefore ought to be, stated in terms leading to 
their clear identification in the subsequent fuller descrip- 
tion. 

From the foregoing reference to the views of eminent judges, 
the principles of construction held to be fundamental as 
applicable to specifications, seem to consist in determining 
from the terms of the document itself, what is the end proposed 
to be attained, what aire the mechanical or chemical means 
claimed for the purpose, and whether such means are suffi- 
ciently described, the whole inquiry being subject to the 
statement of the nature of the invention (including both the 
end and the means of attaining it) contained in the provisional 
specification. 

It may be desirable, now, to consider briefly how far the 
principles of construction thus stated to be fundamental with 
reference to specifications are in accordance with admitted 
principles of construction of written instruments generally. 
In Sir James Wigram's work, relating to the interpretation 
of Wills, the learned author speaks of — 

"An admitted principle — ^that the judgment of a court in ex* 
pounding a will should be simply declaratory of what is in the 
instrument.'' 

And he adds : — 

" This was the general tule at conunon law, before the statute 
(of frauds), and if the statute has not strengthened its obligations, 
it certunly has not relaxed them.'* 
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Agaiii — 

** It is said (and correctly) that the statute, by requiring a will 
:o be in writing, precludes a court of law from ascribing to a 
Leatator any intention which his written will does not express, and 
in effect makes the writing the only legitimate evidence of the 
testator's intention. < No will is within the statute but that which 
is in writing — ^which is as much as to say, that all that is effectual 
and to the purpose must be in writing, without seeking aid of words 
not written.' At the same time, however, courts of law, though 
precluded from ascribing to a testator any intention not expressed in 
his will, admit their obligation to give effect to every intention which 
the will properly expounded contains." 

The general rule of consthiction thus referred to^ is stated 

without prejudice to the admissibility of explanatory evidence, 

as distinguished from evidence to prove intention, as appears 

from the following, which is among the *^ general conclusions " 

arrived at by the learned author. " Every claimant under a 

will has a right to require that a court of construction, in the 

execution of its office, shall, by means of extrinsic evidence, 

place itself in the situation of the testator, the meaning of 

whose language it is called upon to declare.'' And a further 

conclusion embraces even evidence to prove intention within 

specific limits. " The only cases in which evidence to prove 

intention is admissible, are those in which the description in 

the will is unambiguous in its application to each of several 

subjects." 

It is easy to trace the analogy between wills and other 
written instruments, more especially specifications, with a 
view of deriving from the principles of construction thus 
enunciated as applicable to wills, similar principles applicable 
to written instruments generally, and to specifications in par- 
ticular. To speak in general terms, whenever the legislature 
has thought fit to require a written instrument under a statute 
the inference is natural that the statute has rather strengthened 
than relaxed the obligations of the previously existing rule as 
VOL, XX. — NO. XL. p^ 
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to constmction. And a parallel exists between wills and 
specifications in the fact that whereas the Statute of Frauds 
requiredy for the first time, a will to be in writing, so a 
specification was also required for the first time to be in 
writing in Queen Anne's reign, such requirement having 
been fully recognised ever since, both in courts of law and by 
statute. I 

It is worthy of observation, also, that the course of practice ' 
on the part of the law officers of the crown has been in the I 
direction of increased restrictions witii reference to deposits of 
particulars, leading to provisional specifications under the | 
statute of 1852. I 

In former days patents were granted without any deposit of ' 
particulars being required, the vag&e words of the title being , 
all that referred in any way to the subject of the patent. 
Then it became the practice of the law officers to require a 
deposit of particulars in opposed cases, and subsequently in all 
cases. And, finally, the provisional specification was made a 
statutory document. Looking thus at the development of the 
practice into a law, it would seem to have been the intention 
of the Legislature to require more distinctness of statement in | 
the preliminary document, with a view of securing increased 
definiteness in the complete instrument. 

It is dear, from the foregoing considerations, that, as in the 
case of all written instruments, the judgment of a court 
'* should be simply declaratory of what is in the instrument,'' 
this rule, when applied to specifications, involves a strict con- 
stmction of provisional specifications, as indicating the osten- 
sible considerations for the grants from the crown, and of 
complete specifications as to those parts of them which purport 
to define the nature and limits of the invention as asserting 
the extent of the claim to exclusive right in relation to the 
public. At the same time, it seems to be held as conastent | 
with the rule referred to, that courts of law should receive 
explanatory evidence concerning the meaning of technical I 
language, and construe the descriptive parts of spedficatioDS 
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in the light of such evidence, making due allowance for the 
natural difficulties of scientific language. 

Having thus arrived at a standard of construction for speci- 
fications, it is advisable now to proceed to the second point 
proposed for consideration, viz., the application of such 
standard as a test to a few reported cases. It is obvious that 
the necessary limits of this article preclude the possibility of 
an extensive reference to cases; it therefore becomes im- 
portant to premise a few observations, on the principle of 
selection intended to be adopted. 

Chief Justice Erie, in his '* observations '* above referred to, 
m stating some objectiAs to the consignment of patent cases 
to a single judge, has the following : — 

" Although there may be now a delay of other causes by pro- 
tracted trials of patent cases, still the remedy, by eliminating for 
future times cases involving questions of science from the jurisdic- 
tion of the superior courts, would introduce a great evil; the judges 
of the superior courts have to decide on every interest depending on 
rights, either to property or to personal security, and are presumed 
to be competent to perform every part of this duty." 

The quotation is not continued, because the only point to 
which attention is required to be directed in it is that which 
presumes the competency of judges in general to perform 
every part of the duty of deciding on every interest depending 
on rights to property. It is not intended to question the pro- 
priety of such presumption, but to accept it as involving a 
principle of great importance to society, by its leading to the 
inference that all rights of property have an equal claim on 
the attention of the judges. 
The bearing, however, which this admission has on the 

prmciple of selection of patent cases for our present purpose, 
^ that it suggests a choice of cases in which the judgments 

bave been such as to reflect credit on the bench, considering 

the conventional mode of trial which the judges were apparently 

required to administer. 

p 2 
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If, on applying the proposed standard of construction to 
cases of this kind, it should appear that the judgments with 
reference to specifications were defective in form rather than 
in fact, it will raise a strong presumption against the existing 
mode of trying cases, as interposing a barrier to the direct 
construction of the document. And it is especially in illus^ 
tration of this point that a few cases will now be examined. 

The first case referred to is that of Neilson's hot blast The 
judgment in this case is constantly mentioned with approvalj 
and is very familiar to most persons experienced in patent 
cases. The end proposed to be attained by the invention^ was 
the use of heated air blown into fun^ces instead of cold air. 
And the means of attaining this end was by the introduction 
of a close vessel between the blowing apparatus and the 
furnace, in which vessel air was artificially heated^ so that 
when blown into the furnace it entered the same in a heated 
state, instead of in a cold state, as usual. Looking at the 
means in relation to the end, it seems conceivable that the 
invention had its origin in an impression of the patentee's 
mind of the probable advantage to be derived from the substi- 
tution of a hot blast for a cold blast. 

Even this idea of advantage from the use of a hot blast 
was by no means a settled point before the date of the patent^ 
and, if admitted, it could not be carried into effect without 
adequate means. The idea had to be embodied in a form of 
apparatus that was capable of producing a beneficial effect, 
but when so embodied it contained within itself the germ of 
future improvement. That form of apparatus was a heating 
vessel, placed between the blowing apparatus and the f umacej 
such vessel being air-tight, or nearly so, except that it had 
apertures for the admistdon of the air from the blowing appa- 
ratus in order to be heated, and other apertures for the emii- 
flion of the air when heated. The air vessel also had to be 
sufficiently strong to endure tiie blast, and at the commence* 
ment and during the continuance of the blast it had to be kept 
artificially heated to a considerable temperature. It was ako 
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^ugg^sted that the air vessel should be heated by a fire distinct 
from the fire to be affected by the blast or current of heated 
air, and that the vessel and the fire for heating it should be 
enclosed in brickwork or masonry^ through which the pipes or 
tubes connected with the air vessel (and leading respectively 
from the blowing apparatus and to the furnace) should pass. 

The air vessel was thus an essential element in a combina- 
tion of parts of apparatus connected with the blowing apparatus 
and the furnace, including means by which the external air 
was blown into and through the vessel, and introduced in a 
heated state into the fire required to be affected by the hot 
blast- Although the form of the air vessel might be changed, 
and the arrangement of pipes and tubes and other means of 
communication with the blowing apparatus and the furnace 
respectively might be varied, yet there would still be an air 
vessel artificially heated and capable of receiving air blown 
into it, and transmitting it when heated to the furnace. Thus 
the essential means of attaining the end proposed by the in- 
vention was the use of an air-heating vessel between the 
blowing apparatus and the furnace. 

Such was the invention disclosed in the specification in this 
case. The document was defective in form, inasmuch as it 
threw on the court the burden of eliciting the claim from the 
whole statement. This might have been a fatal objection to 
the sufficiency of the document, if the subject of the patent 
had been more narrow in its scope. As it was, the use of a 
hot blast in the way proposed being new and distinctly appre- 
ciable, the means described by which it was stated to be pro- 
duced and applied became intelligible. 

There is every reason to believe that the construction of the 
specification eventually arrived at was a sound one. This will 
appear from the words of Lord Lyndhurst, L.C., with refe- 
rence to it : — 

"I think the construction put upon the specification is a reasonable 
construction. The whole question turns upon the meaning of the 
word < effect ' in the specification, as to the sense in which that word 



00 On the Construction of Specifications of Patents. 

was used by the patentee ; and I think, adyerting to the other parts 
of the specification, that the construction put upon it hj the Court of 
Exchequer is a reasonable and proper construction, and I think, 
adverting to the last clause of the specification, that that must be the 
meaning of the word effect in that clause ; and that, therefore, it 
would be difficult, consistentlj with the rules of law by which an 
instrument must be construed, taking it altogether, to have put 
another construction on the instrument.'* 

But this specification was not construed definitively until it 
reached the Court of Exchequer, although previous proceed- 
ings had been taken in equity and at law. In this manner the 
case illustrates the point on account of which it has been cited, 
inasmuch as it exhibits the practice of postponing the legal 
construction of the specification by the court to the verdict of 
a jiu'y on the facts^ which involves the previous trial of the 
whole case'made by each party to suit a possible construction of 
the document. With regard to patent cases generally, it may 
be remarked that the objections commonly urged against them 
apply not so much to the ultimate construction put upon the 
specification, as to the circuitous course of the preliminary 
proceedings. 

Applying the suggested standard of construction to the 
specification in the present case, it is submitted that the mean- 
ing of the word " effect '* in the document, on which, according 
to Lord Lyndhurst, the whole question turned, might have 
been determined at the outset^ and saved the expense of trying 
the whole case, including facts as to infringement, on the 
hypothesis of different meanings being given to the word. A 
legal construction might have been put upon the document in 
the first instance, subject, if necessary, to the meaning of cer- 
tain technical words and phrases to be determined afterwards. 
In this manner the inquiry into facts would have been properly 
limited to the facts really belonging to the case. 

Another case, growing out of the preceding, may now be 
mentioned. The case of Crane ». Price and others, relating 
to a patent for the use of anthracite coal with a hot blast in 
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bhe manufacture of iron. Here the main point was obviously 
a point of law, as the judge (Chief Justice Tindal) decided, 
after hearing the argument and evidence on behalf of the 
plaintiff, and a part of the address to the jury on behalf of the 
defendants. The judge said — 

" Is it anything but a question of law at the last? I think it is 
not ... I do not see anything to leave to the jury. The 
better course will be a verdict here pro formd^ subject to a motion, 
either for a nonsuit or a special case or a special verdict, the court 
to draw any inferences." 

The specification was not construed at this stage of the pro- 
ceedings. This construction was reserved for the full court. 
The only result of the trial at nisi prius was the arrangement 
of a special case for the opinion of the court. Probably, look- 
ing at the ordinary course of practice, the case proceeded to 
what may be called the court of construction with more 
rapidity and less incumbrance than usual, the judge being one 
of acknowledged skill and experience. Still the fact remains 
that the specification was not construed until after a trial at 
nisi prius before a jury, succeded by an argument before the 
full court, and this notwithstanding that the document pre* 
sented unusual facilities for legal construction, owing to the 
clearness with which the limits of the invention were defined 
in it. The language of the claim was unmistakeable on this 
point: — 

"Having thus described the nature of my invention, and the 
manner of carrying the same into effect, I would have it understood 
that I do not claim the using of a hot-air blast separately in the 
smelting and manufacture of iron, as of my invention, when uncom- 
Inned with the application of anthracite, or stone coal, and culm ; 
nor do I claim the application of anthracite, or stone coal, in the 
manufacture or smelting of iron, when uncombined with the using of 
hot-air blast. But what I do claim as my invention is, the applica- 
tion of anthracite^ or stone coaJ, and culm, combined with the using 
of hot«air blast, in the smelting and manufacture of iron from iron- 
stone, mine, or ore, as above described." 



202 On the Construction of Specifications of Patents. 

Here was a clear acknowledgment of the previous use^ both 
of the hot blast and of the anthracite coal separately, and a 
limitation of the claim of invention to their use together in 
the manufacture of iron« 

Although it may be a somewhat infelicitous mode of ex- 
pressing the intended idea, to speak of the application of 
anthracite coal to the purpose, as combined with the hot blast, 
still it is not so defective as to cause any ambiguity in the 
definition of the invention. It is obvious that the claim is 
expressly limited to the use of anthracite coal with a hot blast 
in the manufacture of iron. 

The only question to be determined was whether such an 
invention contained a subject matter for a valid patent, and 
this depended upon whether or not the result produced by 
the process was either a new or a better or a cheaper article ; 
one of increased utility to the public. 

The court, on looking at the evidence in the cause, expressed 
an opinion that there was — 

^' No doubt that the result of the combination of the hot blast with 
the anthracite on the yield of the furnaces was more, the nature, 
properties, and quality of the iron better, and the expense of makibg 
the iron less, than it was under the former process, by means of the 
combination of the hot blast with the bituminous coal." 

At first sight this appears to be very narrow ground on 
which to build a subject-matter of a patent. The patentee 
of the hot blast had a right, cither by himself or through his 
licensees, to use the hot blast with any fuel ; and it was held 
as law that a man could not have a patent for a mere double 
use — ^for a mere application of a thing to a new use^— provided 
that it was patented for general uses, and did not require 
adaptation to such new use. But herein lay the distinction 
in favour of the present patent. According to the judg- 
ment — 

<< There was abundant evidence in the cause, that it had been the 
great object and desideratum, before the granting of the patent^ to 
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smelt ironstone by means of anthracite coal, and that it had never 
been done before. There was no evidence on the part of the 
defendants to meet that which the plaintiff brought forward/' 

This was the ground of the decision that there was a ^^ new 
xnanufactare." 

The invention was the means of giving to the public, for 
the first time, the desired process of smelting iron with 
anthracite coal. 

The ultimate judgment in this case is quite intelligible on 
reference to principle, but it might have been arrived at 
without all the formal issues and trial at 7iisi prius and the 
specification might have been construed in this case according 
to the proposed standard, subject only to evidence bearing upon 
the practical character of the result produced by the process 
of smelting iron with anthracite coal and a hot blast. By 
taking such a course, the necessity for going into evidence 
beyond this would have been obviated. 

Another case may now be referred to in illustration of the 
value of a direct construction of specifications in the manner 
proposed — ^the case of Russell v. Cowley and others relating 
to a patent for welding iron tubes. No one acquainted with 
this case can fail to perceive that it had the benefit of being 
tried before a competent judge (Lord Chief Baron Lyndhurst) 
one who was quite capable of construing the specification and 
appreciating the scientific evidence. And yet this .case went 
through the usual course of being tried at nisi prius before a 
jury, when a verdict was directed to be entered for the 
plaintiff, with leave reserved to move the court on a point 
of law bearing on the construction of the specification. This 
point was as to whether it was a fatal objection to the docu- 
ment, that since the essential character of the invention was 
a mode of manufacturing iron tubes by dispensing with the 
use of a mandril, or equivalent internal support, the specifica- 
tion faUed to define the invention in express terms as limited 
to the manufacture of the tubes without a mandril. This was 
a question entirely on the construction of the specification, 
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as will be evident from the words of two of the judges of the 
Court of Exchequer. The Lord Chief Baron remarked : 

** It is said that this specification as claimed is not new, or in 
other words, that too much is claimed in the specification. Now, 
the question therefore resolves itself into this, whether in point of 
fact, on the true construction of this specification too much has 
been daimedt " 

And Mr. Baron Parke said : 

*' It has appeared to me, from the moment I understood the case, 
that the question at last would resolve it&elf into a question of the 
construction of the specification. It appears to have done so ; and 
the whole turns on the meaning of the specification.'* 

And the construction put upon the specification may be 
gathered from the following words of the Lord Chief Baron : 

** Independently of the words of the general claim, which, in 
mj opinion, standing by themselves, would exclude the idea of any 
mandril being used, when he comes to point out the particnlar 
advantages resulting from this mode of manufacturing tubes, he 
points out advantages which are absolutely inconsistent with the 
use of the mandril. If so, then I think he has accurately descrihed 
and limited his invention, which is an invention to manufacture 
tubes for gas and other purposes, by welding them without the use 
of any mandril, or internal support, by which certain advantages 
are produce[d. Those advantages are of the greatest consequence to 
the public. It appears to me, therefore, he has limited his claim to 
that which is really the invention, and having limited his claim to 
that which is really the invention, that being new, it appears to me 
that the patent is supported." 

And the rest of the court concurred in this construction. 

The question naturally arises in this case : If the material 
point in the case was the welding of the tubes without a 
mandril, and the only doubt was, as to whether the spedfi- 
cation did, or did not claim more than this, why should not 
the specification have been construed so as to say definitivelj 
what it did claim before going into evidence m to infringe-* 
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ment ? The only plea to be urged in defence of the course 
pursued vres, that it was according to precedent. 

Keference has thus been made to three cases which, in 
many respects reflect the highest credit on the judges who 
tried them, but which, nevertheless, indicate defects in the 
system that had to be worked. In all the three cases the 
primary question was, as to the meaning of the specifica- 
tion, and yet the whole case between the parties was gone 
into before such primary question was attempted to be 
settled by a definitive construction of the document. In- 
stances might readily be multiplied showing the defects of 
the system in a far more aggravated degree than they are 
shown in the instances referred to, but this cannot be neces- 
sary if there be truth in the foregoing observations on the 
three cases that have been cited. Beserving at present 
some remarks on the great importance of trying patent 
cases on principle rather than according to conventional 
precedent, it may be advisable now to advert briefly to three 
more recent cases in which juries have been dispensed with, 
and the proceedings have been conducted in equity. 

These cases will only be referred to so far as they illus- 
trate specific points relative to the construction of specifica- 
tions. The first case — Curtis v. Piatt, tried by Vice-Chancel- 
lor Wood is noticed for the purpose of showing an instance of 
the necessity of narrowing the doctrine of mechanical equiva- 
lents to suit the advancement of invention as applied to manu- 
iactures. On this point the learned Vice-Chaneellor said : 

" I think the rule laid down in the House of Lords, in Seed v» 
Biggins (8 House of Lords' Reports, 560), is extremely important 
^ follow. The rale there laid down is this. If you find a particular 
specific mechanical improvement claimed, then you must hold the per- 
son strictly to that particular mechanical device which he has claimed 
for eifecting the object he had in view, and if he says it is to be done 
in one precise, definite, particular way, to that particular way he must 
^ held, and those who have bond fide employed a different system 
*Dd a different way, which is not the precise way in which he has 
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effected his operation, they must not be held to have infringed. For 
this simple reason, if he had made it wider, then the patent would be 
open to objection, because the Legislature requires as a price for 
those peculiar privileges, that a man should describe the best way of 
effecting the operation that he proposes to apply his patent to, as 
having been by him discovered." 

This shows that in estimating the scope of a patent for a 
mechanical invention it is necessary to take the particular 
mechanical means stated to be used for attaining the proposed 
end, and adhere strictly to such means, in order to point out 
the exact position occupied by the patentee between those 
who went before him and those who come after him. It 
therefore points to the necessity of construing the specification 
strictly as to that part or those parts of the document in 
which the distinctive features of the invention axe alleged to 
be contained. And this course is requisite in order to do 
justice to both parties. In the words of the Vice-Chancellor: 
*' The court is bound to put it favourably for each side." 

In this case the Vice-Chancellor, by construing the speci- 
fication so as to limit the invention to the particular mechani- 
cal means of attaining the end supported the patent, but 
cleared the subsequent patentee from the charge of infringe- 
ment. 

This case was carried on appeal before Lord Westbury, 
L.C., who confirmed the decision of the Vice-Chancellor. It 
would occupy too much space to go into any details of the 
case, neither is it necessary for the present purpose, but it 
may be advisable to make a single extract from the judg- 
ment bearing on the particular point intended to be illustrated. 
The extract is as follows : — 

" I have already said a word or two upon what J believe to be the 
doctrine of mechanical agents, and I entirely agree in the conclusion 
which the Vice-Chancellor has derived from the decision of the 
House of Lords. If the invention be, as I have already described, 
nothing in the world more than a particular means to attain io a 
giv^n result which is perfectly well known, then the invention is for 
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the means, and you can no more prevent the invention of one distinct 
set of means being interfered with, jou can no more say that it in- 
terferes with the invention of another, than you could say originally 
that there ought not to he patents granted for the invention of distinct 
means to an end." 

The two other cases intended to be noticed are selected be- 
cause the eminent judge who tried them considered them of 
sufficient importance to demand written judgments. The first 
case is that of Simpson v. Holliday, relating to the well-knovni 
patent for a Magenta dye. And the only point intended to be 
illustrated with reference to the case is the distinct recognition 
of the principle of construction contended for in this article 
i.t. the construction of the document by the court simply as a 
legal instrument in writing, anterior to all questions arising 
upon the meaning of particular technical words and phrases 
used in the description of the mode of carrying the invention 
into effect. The primary question to be determined on the 
construction of the specification was as to whether it described 
and claimed two distinct processes, one cold and the other hot, 
or whether it only described and claimed in effect one process 
which might be accelerated by the application of heat. In 
order to determine this question the court put a construction 
on the language of the specification by which it was made to 
appear that two distinct processes were described and claimed, 
the effect of which construction was to invalidate the patent, 
as it was admitted that a part of such description and claim 
(that relating to the cold process) would not succeed. The 
point, however, which it is important to notice, is that the con- 
struction of the specification determined what invention was 
described and claimed therein as a matter of inquiry distinct 
from, and anterior to, the question of the utility or inutility of 
the cold process. This process was found to be described 
and claimed, whetlier for good or for evil, as to its legal effect 
on the document. 

The construction as to the other part of the specification 
recognised the principle of indulgence as to the technical laa- 
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gaage necessarily employed in describing inventions, and of 
protection against OTer-refinement in such language by adopt- 
ing a popalar interpretation of an essential word instead of a 
technical one. 

Looking thus at the construction of the whole docament m 
this case, it illustrates the principle of looking at specifications 
as composed of two parts, one of which is addressed to the 
court and the other to the competent workman, the former re- 
quiring to be construed strictly according to the language, in 
the first instance, with a view of detemuning the exact nature 
of the allied inyention, and the latter admitting of a more 
lenient construction in consideration of the natural difficulties 
attending the use of technical language. 

The other case tried by Lord Westbury now to be noticed is 
one which has attracted a considerable degree of pabiitf 
interest from the frightful amount of prospective litigation 
that appeared to be inuninent at the time when the case came 
before his lordship. 

There are two points for the illustration of which this case 
is cited, viz. : — L As to the required conformity between pro- 
visional and complete specifications ; and, 2, as to the priority 
of the question of the meaning of the specifications before all 
other questions in a patent case. 

The course of proceeding in this case was, in the first in- 
stance, to '' deal with the difierent legal objections that lisd 
been raised, and first, that founded on the want of conformity 
of the complete specification with the provisional specification/' 
With reference to this objection, his lordship said : '' I un- 
doubtedly think that that is a point of very considerable im- 
portance.'* Then after referring to the sections in the ststote 
of 1852, and gathering from them the object of, and regulatione 
concerning, provisional specifications, his lordship added : 

*<If, therefore, it were possible to depart from the nature of the in- 
vention described in the provisional specification, protection might be 
^ven to a patentee for a something described in the provisional irlzi^^ 
he might depart altogether from when he files his complete specifica- 
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tion. I think, at all eyents, the identity of the inventionB must be 
shown from both the specifications to be one and the same thing." 

And a further general conclusion is thus expressed : 

^^ X must desire to have it understood that, in my opinion, there is 
great necessity for keeping patentees to conformity between the pro- 
visional and the complete specification, at all events to the extent 
that there shall be no material addition made, no material alteration 
made, bj which in reality the nature of the invention, as described in 
the provisional specification, becomes in a material respect different 
from the nature of the invention described in the complete specifica- 
tion." 

Probably, also, these conclusions derive additional weight in 
their application to cases in general, from the fact that in this 
particular instance the objection raised was not held to be fatal. 
On this ground they seem to imply an earnestness and scnxiety 
on the part, of the judge to proclaim the point as a general pro- 
position. And taking it in this light there seems abundant 
ground for accepting it on principle when it is considered that 
a patent bears date from depositing of the provisional specifi- 
cation (virith a petition and declaration) purporting to state the 
nature of the invention intended to be afterwards fully de- 
scribed, not only as to its nature, but also as to the mode of 
carrying it into efifect. 

It would be obviously absurd to allow the complete specifi- 
cation to describe and claim any other invention than that for 
which the patent was ostensibly granted, which would result 
from a denial in practice of the truth of the proposition. There 
has not as yet, however, been any decision going the length 
of settling the degree of limitation in the statement of the 
nature of the invention required in provisional specifications. 
And yet, this is a very important point, because it scHnetimes 
happens that a patent is applied for in the interval between the 
depositing of the provisional specification and the filing of the 
complete specification for an invention which, in general terms, 
is comprehended in the document originally deposited, but was 
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not inyented in its completeness by the original patentee. The 
only true mode of working the system of patents dating from 
the deposit of provisional specifications is to require in the 
latter such a limitation of the invention as wUl ensure a corre- 
spondence between the ori^nal statement and the final claim 
as to the extent of the mechanical or chemical proposition con- 
tained in each document. An examination of some of the early 
specifications under the new law (since October^ 1852) will 
show how defectively the system was worked, and although 
great improvements have taken place since, yet there is mucb 
imperfection still which leads some persons to think that it 
would be more desirable to require the final specification to be 
filed in the first instance. But persons conversant with patents 
know that this practice would lead to the great evil of increas- 
ing the number of defective specifications which, while nomin- 
ally complete, would be really incomplete. 

Passing now to the second point proposed to be noticed in 
this case, it is worthy of remark that the specification was con- 
strued and decided to be legally insufficient, without reference 
to anything given in evidence by the defendants, and that the 
materials, both as to argument and evidence, from which the 
conclusion was derived, were supplied by the plaintiff's counsel 
It is not necessary for our present purpose (and it would 
occupy too much space) to refer at all to the subject-matter of 
the case, it is enough to draw attention to the general rule oi 
construction indicated in it. After giving due effect to the 
argument of plaintifi^s counsel, that ^' a specification ought to 
be read by the light of the knowledge existing at the time^** 
the judge expressed the following conclusion on the whole 
case as to construction : 

*^ I must therefore lay down the rule which is consistent with, and 
in teality, a mere sequence from the decided cases, that in a patent for 
an improved arrangement or new combination of machinery the sped* 
ficaiion must describe the improvement and define the novelty other* 
wise, and in a more specific form, than by the general description of 
the entire machine. It must, to use a logical phrase, assign the Af' 
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ferentia of the new combination. This obligation flows direcdj from 
the condition of the patent. It b part of the condition of the patent 
that the specification shall particularlj describe and ascertain the in- 
vention. With that condition, this specification, in my judgment, 
fails to comply/' 

But the point at present under consideration is stated with 
the moat clearness in the following remarks of the learned 
judge — 

'' In all these cases there is one advantage that might be made to 
attend trials in this court. You see, a trial at law unfortunately 
begins with the whole case being opened before the jury, and then 
you have to come back to the court afterwards for the purpose of 
ascertaining what ^is the thing described and claimed. Now I have 
endeavoured here to begin by ascertaining what is the thing described 
and claimed." 

And further — 

*' You see how much evidence is thrown away, and how much 
effort of the counsel becomes useless, unless you first of all determine 
what is the meaning of the specification." 

In these remarks is expressed the opinion which it has 
been intended all along to indicate by means of the few cases 
that have been cited. It points to the conclusion that the 
judges have been encumbered by a system of procedure which 
has imposed a vast amount of unnecessary labour upon them ; 
and it also shows that litigants have been put to a vast amount 
of unnecessary expense by the same cause. 

Any person of ordinary intelligence can readily 'understand 
that the first question that has to be settled in all -patent 
cases is "the meaning of the specification." How can the 
validity of the patent be determined until it is known what 
is described and claimed by the patentee ? And it is obvious 
that the question of the validity of the patent naturally pre- 
cedes that of its infringement by any particular defendant. 
The former question seems to arise on grounds of public 
policy antecedently to any contest between private parties. 

TOL. XX. — NO. XL. Q 
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These considerations^ with others^ seem to show the necessity 
of adapting the mode of trying patent cases to the special 
circumstances of patents^ so as to secure an early construc- 
tion of the specification. 

But then the great foe to the change of practice required^ 
is the traditionary adherence to precedent so strongly charac- 
teristic of the legal mind. It wiU be remembered that Lord 
Westbury, in 1863, made a statement in the House of Lords, 
on the revision of the statute law, in which he dwelt witiP 
great and acknowledged force, on the tendency of the existing 
practice to produce uncertainty in the law, and to prevent 
the requisite growth and expansion of the legal mind. Lord 
Brougham afterwards said — 

"Their lordships were deeply indebted to his noble and learned 
friend for his full and luminous statement. He had often brought 
forward this subject in both Houses of Parliament, but he did not 
think he had ever painted so dark a picture of the state both of the 
statute and the conmion law as his noble and learned friend had laid 
before them. Not that his noble and learned friend had exagger- 
ated ; on the contrary, he had given chapter and verse for all he 
stated, and, in some respects, he had passed rather too lightly over 
the evils which existed." 

The statement referred to was not confined to any special 
department of legal practice, but was understood to be quite 
general in its application, so that it does not necessarily 
imply any particular impracticability in the case of patents, 
if corresponding defects are found in patent law- Neither 
is it at all to be supposed that any class of persons would be 
able to construe specifications as well as the judges, provided 
the existing artificial difficulties were removed. Lideed, the 
series of reported judgments show how much has been done 
in evolving a body of legal doctrine out of a single clause of 
a sentence in the statute of monopolies. And if a selection 
of these judgments were condensed and arranged under pro- 
positions, so as to exhibit a kind of digest of the law on the 
subject, published under competent authority, it woidd tend 
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to give great certainty to the adminifltration of the law. And 
the comparatiyely moderate expense of obtaining and con- 
tinuing' such reports, might readily be provided out of the 
surplus fund accruing from the payments into the Great Seal 
Patent Office- 

The ability shown by the judges in dealing with patent 
cases^ considering the artificial difficulties that have been 
throivn in their way, has been acknowledged ; but it is also to 
4be noticed that the same judges who have been the most 
distinguished in patent cases, have been likewise the most 
distinguished in other cases. The writer of this article is not 
aware of an exception to this rule.' And if this be so, it seems 
to show that all that is required to be done is to give the ordi- 
nary judges of the superior courts such aid in getting at the 
real facts of patent cases as the special circumstances of such 
cases require. This, however, is submitted without prejudice 
to the proposal of a special court, which might be extremely 
useful in providing arrangements for preparing cases for trial, 
and preventing the introduction of extraneous matter into 
the cases, which causes such great scandal at present. Neither 
is the idea of special judges for patents abandoned altogether, 
because it is conceivable that, as the leading requirement in 
the trial of patent cases is a provision for the effective con- 
struction of specifications by the court in the first instance, 
the balance of convenience may be on the side of an appoint- 
ment of particular judges to deal with such cases exclu- 
sively. 

Nevertheless, the recommendation of the Patent Law Com- 
missioners on thifii. point was — " that no special judge be ap- 
pomted for the trial of patent cases, but that the judges of l^w 
and equity be empowered to make rules by which one court 
should sit for trial of patent cases exclusively." Arid it must 
be admitted that the decision of such a body of learned 
persons is entitled to great weighi. It is also admitted by 
the writer that the reasons given by Chief Justice Erie, in the 
document already referred to, for his opinion that " the objec« 

Q 2 
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tions to an appropriation of one branch of the law to an 
isolated judge for Hfe, appear to be grave/' are well founded 
as far as they go. 

Yielding, for the above reasons, the point as to a special 
judge, there is abundant need of special arrangements in the 
court assigned for the trial of patent cases exclusively. And 
on this point Chief Justice Erie has made some valuable sug- 
gestions as follows : — 

^< As to the application of the proposed alteration' of the law to 
practical use : Upon the trial of either of these issues (novelty or 
infringement) by the judge, if the question arises in the class of 
mechanical patents, a model or diagram, when understood, would 
dispose of questions of infringement and of prior use, and proTision 
might be made for ascertaining and furnishing to the judge correct 
models or diagrams, and explaining their mechanical effect with the 
aid of an expert. If the question arises on the class of chemical 
patents, provision might be made in an analagous way for ascertam- 
ing and explaining the chemical process, and so likewise where the 
subject of the patent combines both chemical and mechanical pro- 
cesses. If these issues were all for the judge, each might be tried 
separately, and the evidence might be'confined to the point, aiid the 
intentional confusion which is a frequent resource for the party in 
the wrong, might be excluded, and failure by reason of the disagree- 
ment of the jurymen avoided." 

This learned and experienced judge is fully cognisant of 
the importance of effectually aiding the judge in his investiga- 
tion into the special facts in patent cases, while leaving to him 
all responsibility for the conduct of the case. Some apology 
is needed, and is hereby tendered, for the liberty taken in 
presenting the statements of the learned judge in so disjointed 
a form, but it is trusted that they will be read with the con- 
text by all persons interested in their subject. 

It may be well to conclude this article with the expression 
of the firm conviction of the writer, that an effective construc- 
tion of specifications in the manner suggested in the foregoing 
pages would soon produce a palpable effect in the shortening 



Mituaiism in its Legal Aspect, il$ 

f trials and saving of expense both to patentees and the 
public ; also in the greater deamess and intelligibility of the 
locuments. And it will be admitted that these are aU points 
»f essential importance in the administration of patent law, 
iny considerable improvements in which would remove many 
icknowledged defects in the existing system. 



Art. III.— ritualism IN ITS LEGAL ASPECT. 

T^O all appearance the quiet days of the Church of England 
are gone, if not for ever, at least for a season, which, 
whether of longer or shorter duration, will certainly be filled 
with events of momentous importance to her interests. Of ex- 
ternal dangers we have not much to say, although it is obvious 
that dissent is attempting to spread itself pari passu with the 
Church herself, and is also endeavouring, not unsuccessfully, 
to obtain a higher intellectual and social position than it has 
hitherto occupied. Less noisy and defiant than of old, it seems 
to be actively employed in strengthening its influence through- 
out the community, by means suited to the times in which we 
live, and in taking advantage of every opportunity fatourable 
to its interests that may present itself. But it is in the Church 
herself that the difficulties which are likely to prove so formid- 
able to her peace have arisen. Divisions of the most serious 
character on questions of doctrine and discipline exist, and to 
these must now be added difierences as to forms and modes of 
worship, which, though of less importance in themselves, are 
not unlikely to be more perilous in their consequences than the 
others. 

We are not of those who ascribe dissent wholly to the 
wickedness and perverseness of human nature, but are humbly 
of opinion that a large portion of it at least is owing to 
the unwise and narrow policy which the Church has too 
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often been led to pursue^ in entire forgetf ulness of her true 
interests and of her real position. If our present object were 
at all to treat of this question, the history of the Church 
would furnish conclusiye proofs of the view we have stated. 
We can only eay, however, that we have a firm convictioii 
that were the Church of England to act in all respects 
on the liberal and comprehensive principles by which a national 
Church ought to be guided, dissent would very speedily be re- 
duced within safe dimensions, and its influence rendered inno- 
cuous, or even wholesome in so far as the interests of the 
Church are concerned. 

But it is with a matter affecting the internal differences of 
the Church that we now propose to deal, and before enteiiDo^ 
on it we would venture to observe in reference to' what we 
have already said as to the real dangers to which the Ghurcli 
is exposed, that there is in general great misapprehension as to 
the true nature of such dangers. The mere fact that divisions 
exist in the national Church is^ often considered as in itself a 
serious evil, whereas, in our apprehension, it is the great 
advantage of such a Church that she can comprehend men oi 
different opinions within her communion. Differences of 
opinion among her members are really to her a source not of 
weakness but of strength. Outside the Church of Bome— not 
even excepting the Greek Church — it would at the present 
day be an insignificant religious community in point of moral 
and intellectual weight, whatever its numbers might be, which 
should comprehend persons only of one way of thinking. But 
the danger in the Church of England arises firom the animus 
with which the different parties contemplate each other— the 
narrowness, the exdusiveness, the bigotry and the intolerance 
which are ever striving 'in one direction or another to make the 
Church of England a mere sectarian body, and to bring about 
a uniformity which it is vain to expect will ever be attained 
— ^and which, if it could be attained, would not be desirable. 
In no church which claims to be a national institution in such 
a country as England, would it be possible, as matters now 
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are^ to drill its members into the uniformity which some so 
devoutly wish. The successful accomplishment of the process in 
the Church of England would most unquestionably involve her 
destruction ; as the moment she became a mere sectarian body, 
which would of course imply the exclusion of a large propor- 
tion of her present members, she would cease to haye any 
claiin to the position which she now occupies, and the triumph 
of dissent would be certain and speedy. 

TV^e are aware of the grounds that are put forth in opposition 
to such views, and which, in the minds of not a few, override 
all those considerations, which to us appear so momentous and 
so just. But no claims to divine authority, however perse- 
veringly urged, can overcome the firm convictions and deep- 
rooted feelings which so largely exist in opposition to such 
claims ; and it may be safely predicted that whenever the more 
intelQgent portion of the community shall desert the Church of 
England, no theory of divine right, though ingeniously framed 
and pertinaciously asserted, will be able to ward off the inevi- 
table fate that will then overtake her. Our most cherished and 
most earnest hope is that she may never be brought into this 
position. Our trust is that parties within the Church may come 
not only to see that differences are inevitable, and that they 
must be submitted to — ^not only to feel in a loving and chari* 
table spirit towards those who differ from them — but to per- 
ceive with profound conviction that a comprehensive and 
tolerant system of doctrine and worship must form the especial 
characteristic of a national Church — ^the only real via media 
between Eomanism and sectarianism, and therefore, in sight 
of all the evils on one side and the other, the true ideal of 
a Christian Church. 

To many, the views we have now expressed will be un- 
P9.1atable. But we are firmly persuaded that the safety 
and the peace of the Church depend on their general 
adoption, and that there is no other mode of getting rid 
of all the difficulties that thicken around her. If they 
were merely our own individual views, we should have 
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8ome hedtaticm in expressing them with so much confidence 
as we have done ; but we know that they are held by many 
of the best and wisest men who have sincerely at heart the 
tme interests of the Chorch; and from our own obaerTa- 
tion we can say that they are the views to which all thinking 
men, who can contempUte the matter without prejudice, are 
more and more tending, as affording the true solution of a 
nexata qucBstio — the best means of escape from a state of things 
which is as unfavourable to the interests of religion and 
morality, as it is painful and perplexing in the ordinary inter- 
course of society. 

The rituaUstic changes which have lately been introduced 
into some of our churches have, as might have been supposed^ 
given occasion to very strong expressions of religious feeling 
on both side^. We do not intend to treat the question under 
this aspect, although it will be only candid in us to say that^ 
as a matter of taste, we prefer the solenm and decorous mode 
of conducting divine service to which we have been accus- 
tomed, to the high ritualistic system. Nothing, in our opinion, 
can be more impressive and more suitable in all respects, than 
what we have in the Temple Church, or in Lincoln's Inn 
Chapel ; and we have every confidence that nothing pretentious 
or eccentric will be introduced into either of these hallowed 
places of worship. In ordinary parish churches the mode of con- 
ducting the service has been much improved of late years, and 
there is perhaps still room for further improvement. But when- 
ever the limits which the good taste and good sense of the com' 
munity have in general assigned to the ritualism of the Church 
are over-passed, we cannot but feel that there is, to the extent 
to which this is done, a loss of real dignity and real effect ; and 
that what is the highest form of worship, which, with reference 
to the true nature and object of such a service, the Chrifiti«n 
Church, in all its various forms, has anywhere attained, is 
thereby so far impaired and deteriorated. We have thought 
it only right to state what is our own taste in the matter. 
In what we have to say as to the law and policy of the ques- 
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tion, we shall do our best to throw aside every vestige of 
prejadice or partiality, to hold the balance even between con- 
tending parties, and to state the results at which we have 
arrived with the most entire indifference as to how they may 
affect our own tastes and feelings. 

It would of course be impossible for us on the present 

occasion to enter on a discussion of the law in all its bearings 

on this question, and to attempt to show what *^ ornaments of 

the church and the ministers thereof" are to be allowed. 

This woidd require a treatise of no small dimensions ; and 

even if the inquiry could be confined within limits suitable to 

our pages, we should have great hesitation in pronouncing 

an opinion on many matters of a very doubtful and shadowy 

character. Points of this nature differ so much from the 

ordinary questions with which . either equity or conunon 

lawyers have to deal, that we feel, in looking into the territory 

in which they lie, as if it were a land of darkness and of 

shadows. Principle to guide us apparently there is none, but 

everything seems to depend on antiquated and obscure rubrics, 

and on doubtful and forgotten usages. The whole is a maze 

out of which there is doubtless a way, but to discover which 

requires an amount of consideration and ingenuity altogether 

disproportioned, with respect be it said, to the value of the 

matter itself. 

Fortunately, we have one important decision, that in Liddell 
V. Westerion (Moore's Report; 6 Weekly Reporter 470), by the 
Judicial Conmiittee of the Privy Council, which throws a cleat 
light on one part of the question, and which affords something 
like a rule by which the entire matter may be determined. That 
decision related to '^ ornaments of the church ; " and another of 
equal extent and of similar character, on the ^^ ornaments of 
the ministers," would tolerably well elucidate the whole of this 
troublesome and perplexing question. The points settled in 
that case were as follows : — 

1. All the articles used in the performances of the services 
and rites of the Church are ^^ ornaments '' within the meaning 
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of the rubric at the beginning of the Prayer Book^ which is 
in the following words — 

*' And here it is to be noted that such ornaments of the Church 
and of the ministers thereof, at all times of these ministrations, shall 
be retained, and be in use, as were in the Church of England, hj the 
authority of Parliament, in the second year of the reign of King 
Edward VI." 

2. This rubric is confined to those articles the use of which 
in the services and ministrations of the Church is prescribed 
by the first Prayer Book of Edward VI., and does not apply 
to articles set up in churches as decorations. 

3. Crosses used as mere emblems of the Christian faith, and 
not as objects of superstitious reverence, may lawfully be 
erected as architectural decorations of churches. 

4. The communion table, as required by the 82nd canon, 
must be of wood, and movable, and capable of being covered 
with a linen cloth, and no cross may be attached thereto. 

5. A credence table is an adjunct to the conununion table, 
iiud may lawfully be used. 

6. The use of embroidered cloths for the communion table 
during the time of divine service is not illegal, but it is a 
subject for the discretion of the ordinary. Embroidered linen 
and lace may not be placed on the table at the time of the 
ministration of the Holy Communion. 

To the extent, therefore, to which this decision goes, it has 
thrown a very clear light on the subject, and has freed the 
matter to which it relates from all doubt and difficulty. But 
the judgments which were delivered, first by Dr. Lushington 
in the Consistory Court, then by Sir John Dodson in the 
Court of Arches, and finally by the Judicial Committee of 
the Privy Council, show pretty clearly, by the grounds on 
which they proceed, and the rationes decidendi which were 
adopted, notwithstanding any diflference in the views of these 
several courts, how any question relating to the ritual of the 
Church of England that may henceforth arise is likely to be 
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dealt -with by the courts. The rules laid down in that case 
mast apply to every other of a similar nature ; and although 
it may be difficult to understand the precise grounds on which 
any antiquated practice or ornament may be sought to be 
supported^ the application of the law, when these were once 
ascertained^ would be obvious and unquestionable^ and would 
probably^ as in the case we have mentioned^ please neither 
party. We strongly suspect that if the question were ever 
raised before the courts, both the ritualists and the anti- 
ritualists would find that they were to some extent wrong, and 
that the proportions of error on either side would be very 
nearly analogous to those in the Knightsbridge case. 

To understand the manner, it is necessary to advert very 
briefly to the history of the Book of Common Prayer. It is 
not requisite, for our present purpose, to go back to the reign 
of Henry VIII., and we therefore start with the Prayer Book 
which was sanctioned by the 2 & 3 Ed. YI., c. 1. This 
liturgy was compiled shortly after the accession of the king. 
It was a somewhat hasty composition, and contained many 
things which were strongly objected to by the more advanced 
and earnest reformers. There is every reason to believe, 
many people think, that it was never intended by those who 
were engaged in its compilation to be anything else than pro- 
visional. The principal things contained in this Prayer Book^ 
however, with which we are now concerned, are the two rubrics 
which prescribe the habits in which ministers are to officiate. 
The first relates to the habits which are to be worn in all 
public ministrations, and is as follows : — 

"In the saying and singing of mattens or even-song, baptizing and 
burymg, the minister in parish churehes and chapels annexed to the 
same shall use a surplice. And in all cathedral churches and 
colleges, archdeacons, deans, provosts, masters, prebendaries, and 
fellows, being graduates, may use in the choir, besides their surplices, 
such hoods as pertain to their several degrees which they have holden 
in any university within this realm, but in all other places every 
mmister shall be at liberty to use any smplice or no. It is also 
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aecmlj thai gradnatefl^ when thej do preacli, should use sncli hoods 
as perlaineth to their seyeral degrees. 

^ And whenaoerer the hiahop shall celehrate the Holj Conununion 
in the church, or execute any other public ministration, he shall 
hare upon him, besides his rochette, a surplice, or alb, and a cope, or 
▼estment, and also his pastoral staff in his hand, or else borne or 
holden bj his chaplain,** 

The other mbric rektes to the habits which are to be worn 
by the ministers at the Commimion, and runs thus — 

*^ np<m the day and at the time appointed for the ministration of 
the Holy Commonion, the priest that shall execute the holy ministry 
shall put upon him the vesture appointed for that ministration, that 
is to say, a white alb plain, with a vestment or cope* And where 
there be many priests or deacons, there so many shall be ready to 
help the priest in the ministration, as shall be requisite. And shali 
have upon them likewise the vestures appointed for the ministry, 
that is to say, albs with tunides." 

Besides these provisions with respect to vestments, the 
rubric in this Prayer Book provides for the use of an English 
Bible, the new Prayer Book, a poor man's box, a chalice, s 
corporas, a paten, a bell, and some other things. These were 
.no] doubt the '' ornaments of the church" referred to in the 
1 Eliz., c. 2, which will be afterwards mentioned, and in the 
existing mbric. The questions, we may add, with respect to 
stone altars, credence tables, and candlesticks, do not depend 
on the rubric. 

In the course of a few years after the first Prayer Book W 
ficeived the sanction of Parliament, great changes had taken 
place in the opinions of the nation, both on matters doctrin&I 
and ritualistic. A new Prayer Book, differing in many essential 
points from the former, was accordingly prepared, and was 
authorised by the 5 & 6 Ed. VL, c. 1. The chief alterations 
introduced by the second Prayer Book were the following :— 
The addition of the Sentences, Exhortation, Confession, and 
Absolution, at the beginning of the morning and evening 
services ; the omission of certain ceremonies, such as the use 
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of oil in baptism^ and the unction of the sick, of prayers for 

departed souls, of the invocation of the Holy Ghost in the 

consecration of the Eucharist, and of the prayer of oblation. 

The mixture of water with wine was no longer prescribed, the 

habits authorised by the first Prayer Book were ordered to be laid 

aside, though the surplice was still retained, and a rubric was 

added at the end of the Communion office to explain the reason 

of kneeling at the Sacrament. The paten, chalice, and corporas, 

were not expressly mentioned. (^ecWheatley on the Book 

of Common Prayer — ^Appendix to the Introductory Discourse.) 

The rubric which was substituted for those above quoted, was 

as follows : — 

^^ And here it is to be noted, that the minister, at the time of 
the Communion, and at all other times in his ministrations, shall use 
neither alb, vestment, nor cope ; but being archbishop or bishop, he 
shall have and wear a rochette ; and being a priest or deacon, he 
shall have and wear a surplice only.'* 

The Act by which this Prayer Book was authorised, and all 
the previous Acts of the same reign relating to ecclesiastical 
matters, were repealed by the 1 Mary, Sess. 2, c. 2 ; and the 
whole system was for a time in abeyance. 

What took place afterwards is clearly explained in the 
ioUowing passage from the judgment of the judicial committee 
in Liddell v. Westerton. 

" After the overthrow of Protestantism by Queen Mary, and its 

restoration on the accession of Queen Elizabeth, a great controversy 

arose between the more violent and the more moderate reformers, as 

to the Church service which should be re-established, whether it 

should be according to the first or according to the second Prayer 

Book of Edward VI. The queen was in favour of the first, but she 

was obliged to give way, and a compromise was made, by which the 

services were to be in conformity with the second Prayer Book, with 

certain alterations ; but the ornaments of the church, whether those 

worn or those otherwise used by the minister, were to be according 

V) t\iQ first Prayer Book. 

'*In conformity with this arrangement, the Act 1 Elizabeth, c. 2, 
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waa passed, by which the use of the second Prayer Book was esta- 
blished ; but it was provided by section 25, ' That such ornaments 
of the church and of the ministers thereof, shall be retained and be 
in use, as were in this Church of England by authority^ of Parliament 
in the second year of the reign of King Edward VI., until other 
order taken therein by the authority of the Queen's Majesty; ' with 
such advice as therein mentioned. 

*' The rubric to the new Prayer Book framed to express the mean- 
ing of this proviso, is in these words — ' And here is to be noted thai 
the minister, at the time of the Communion, and at all other times 
of his ministrations, shall use such ornaments in the church as were 
in use by authority of Parliament, in the second year of the reign of 
King Edward VI., according to the Act of Parliament set jn the 
beginning of this book.' 

'^ It is to be observed that this rubric does not adopt precisely the 
language of the statute, but expresses the same thing in other words. 
The statute says, ' such ornaments of the church and the ministers 
thereof shall be retained and be in use ; ' the rubric, * that the minis- 
ter shall use such ornaments in the church.' 

"The rubric to the Prayer Book of January 1, 1604, adopts the 
language of the rubric of Elizabeth. The rubric of the present 
Prayer Book adopts the language of the statute of Elizabeth; but 
they all obviously mean the same thing, that the same dresses and 
the same utensils or articles which were used under the first Prayer 
Book of Edward VI. may still be used." 

The present rubric, we may add, owes its authority to the 
Act of Uniformity (13 & 14 Chas. II., c. 4), which virtually 
incorporates the Book of Conmion Prayer, and has never been 
affected by any subsequent legislation. Whatever ornaments, 
therefore, of the church and of the minister, were in the Church 
of England by authority of Parliament in the second year of 
the reign of King Edward VI., are now lawful* The question, 
then^ arises — what are such ornaments ? Now, we have no 
hesitation in answering, that they are those which were sanc- 
tioned by the 2 & 3 Ed. VI., c. 1, and are mentioned in the 
rubrics to the first Prayer Book, which we have already 
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quoted. It is quite clear to our minds^ that the sole intent of 
the 1 £liz., c. 2y s. 25^ stated above in the judgment of the 
Judicial Gomoiittee^ was to restore the habits which the 
minister was to wear according to the rubrics of the first 
Prayer Book^ and to sanction the ornaments of the church 
which are mentioned in that Prayer Book. Adopting^ as the 
Act did, the services of the second Prayer Book, but discard- 
ing the rubric with respect to ornaments, it simply went back 
to the provisions of the first Prayer Book on this matter ; and 
the present rubric has of course only the same effect. It is 
scarcely possible to imagine language more explicit; and 
we know few provisions of the Legislature on which it 
is less easy to raise a doubt. In the argument in the 
Knightsbridge case before the Judicial Committee, an attempt 
was made by the counsel for the appellants to give a different 
interpretation to the rubric ; but there was clearly nothing in 
the point that was made, and the whole matter was most effec- 
tually disposed of by the court in the following passage of the 
judgment. 

"It was urged at the Bar, that the present rubric, which refers to 
the second year of Edward VI., cannot mean ornaments mentioned 
in the first Prayer Book, because, as it is said, that Act was probably 
liot passed, and the Prayer Book was certainly not in use, till after 
the expiration of the second year of Edward VL; and that, therefore, 
the words *by authority of Parliament,' must mean by virtue of 
eanons or royal injunctions having the authority of Parliament, made 
at an earlier period. 

"There seems no reason to doubt that the Act in question received 
the royal assent in the second year of Edward VI. It concerned a 
xnatter of great urgency, which had been long under consideration, 
and was the first Act of the session. It passed through one House of 
Parliament on January 15, 1549, N.S.; and the other on the 21st 
of the same month ; and the second year of Edward VI. did not 
expire till January 28 ; in the Act of the 5 & 6 Ed. VI., c. 1, s. 5, 
^t is expressly referred to as the Act ^ made in the second year of 
the King's Majesty's reign.' 
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^'Upon tills point, therefore, no diffionltj can arise. It is Tery 
tnie, thai the new Prayer Book conld not oome into use until after 
the expiration of that year, because time must be allowed for printing 
and distributing the books ; but its nse, and the inJDnctions contained 
in it, were established by authority of Parliament in the second year 
of Edward YL ; and this is the plain meaning of the rubric." 

Now, this being the case, it is obvioas that lliere is no legal 
aathority for the use of any ornaments of the chnrcli and the 
minister different from those which are sanctioned by the 
2 & 3 £d. YL, c 1. The meaning of the mbric is^ not tlmt 
sach ornaments shall be retuned, and be in nse, as were in the 
Church of England in the second year of Edward Yl.y but 
such as were sanctioned by the Act passed in the second year 
of that reign. Even if the Act did not receive the royal 
assent within the second year, its commencement wonld be 
from the first day of the session, as was the case with statutes 
previously to the 33 Geo. TIL, c. 13 ; and, if the rubric had 
not the meaning assigned to it by the Judicial Committee, it is 
inconceivable on what ground the second year of Edward YL 
should have been mentioned^ and not the first as welL It is 
vain, therefore, to go back to canons or injunctions having 
the authority of Parliament, made at an earlier period. 
Nothing can be more certain than that the first Prayer Book^ 
which now supplies the standard with respect to ornaments, 
entirely superseded whatever may have been used before; 
and there cannot, therefore, be the slightest ground in pomt 
of law for recurring to any previous usage, by whatever 
authority sanctioned. Equally vain is it to crave in ^^ 
the usage of the primitive Church, in support -of any oma- 
ments or practices which may be deemed to be suitable or 
advantageous in public worship. As was clearly and forcibly 
stated by the judge of the Consistory Court in the £jiigbt»- 
bridge case : — 

<^With respect to matters in themselves indifferent and open to 
change, what existed in the primitiYe Church, supposing it could ^ 
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proved, would not be conclusiye evidence that such things were 
adopted in our Church. It was open to our reformers, and to the 
supreme authority in this country which sanctioned thcJir opinions, 
to adopt or reject all matters of form or ceremony, by the prohibition 
or discouragement of some things innocent, or even perhaps laudable 
in tlxemselves, in order to guard against abuses which had existed, 
and tlie recurrence of which might be feared. I do not admit the 
proposition, that the mere existence of a thing, indifferent in its 
nature, in the primitive Church, is sufficient evidence to prove that 
it was so grafted into our Church."— Westerton v. Liddeil, (4 Weekly 
Reporter, 173.) 

Sut unquestionably sound and just as these views of 

Dr. LiTTshington are^ an important and most difficult question 

arises as to how far any articles not expressly mentioned in the 

rubric, as to be used in the performance of the services and 

rites ordered by the Prayer Book, are lawful. Matters of 

ritual are clearly not in pari materid with matters of doctrine ; 

and because considerable latitude is to be allowed with 

respect to the latter, where they have not been defined, or set 

forth, or sanctioned by the articles, the creeds, and formularies 

of the Church, it does not at all follow that any such latitude 

will be permitted in the performance of services, precisely and 

fully prescribed, and intended, from the very nature of the 

case, to be performed with uniform and scrupulous regularity. 

Here the maxim Expressio unius est exclusio alterius must 

apply ; and this is obviously and indeed expressly the rule 

followed by the Judicial Committee in the judgment in Liddell 

V. Westerton. But still even this rule admits of a qualification, 

^hich was both stated and applied by the court in that case. 

Their lordships having observed, with respect to stone altars — 

"That where positive rules are established by law, Courts of 

Justice, when called into action by parties entitled to maiutain the 

suit, are bound to enforce the law as they find it, leaving it to the 

Legislature, if it see fit, in any manner to alter it — " 

proceed to consider the question as to the credence tables, 

and go on to say : — 

VOL. XX. — NO. XL. K 
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** Their lordships entirely agree with the opinions expressed by 
the learned judges in these cases and in Faulkner v. Litchfield^ that 
in the performance of the services, rites, and ceremonies ordered by 
the Prayer Book, the directions contained in it must be strictly 
observed ; that no omission and no addition can be permitted ; bat 
they are not prepared to hold that the use of all articles net expressly 
mentioned in the rubric, although quite consistent with, and even 
subsidiary to the service, is forbidden. Organs are not mentionefl, 
yet because they are auxiliary to the singing, they are allowed; 
pewS) cushions to kneel upon, pulpit cloths, hassocks, seats bj the 
conununion table, are in constant use, yet they are not mentioned in 
the rubric." 

Kow the rule is here qualified by the court refusing to hold 
that the use of articles^ although not expressly mentioned in 
the rubric, yet consistent with and subsidiary to the service, 
is forbidden ; and accordingly they allowed the credence 
tables, which had been condemned in the courts below on tie 
authority of the judgment of Sir Herbert Jenner Fust, m 
Faulkner v. Litchfield (1 Robertson's Eccl. Beps., 184)' 
Acting on the same principle. Dr. Lushington in the Knights* 
bridge case had not condemned the candlesticks, because 
though apparently intended for ornament rather than for flse, 
they might possibly be employed for the purpose of giving 
necessary light. The learned judge, however, it is proper to 
state, had great difficulty in arriving at this conclusion, and 
his mind was considerably influenced by the usage existing i^ 
cathedral churches and college chapels. On this point, b^»^' 
ever, there was no appeal from the sentence of the Consiston' 
Court, and the Judicial Committee were not, therefore, called 
on to pronounce a,ny opinion on the matter. If they had, they 
would most probably have confirmed this part of the sentence 
of the court below. Adhering to the principle embodied is 
the above qualification, the Judicial Committee in the same case 
refused to interfere With the different embroidered cloths nsea 
for the communion table during the time of divine service, 
although the only authority on the subject, the 82nd 
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canon^ orders a covering of silk or some other proper material, 
but does not mention more than one covering. But as the 
Judgment states, ''an order that a table shall always be 
covered -with a cloth, surely does not imply that it shall always 
be covered with the same cloth, or with a cloth of the same 
colour or texture." The question, however, whether the cloths 
so used were suitable or not was a matter to be left to the 
discretion of the ordinary. But with respect to embroidered 
linen and lace, used on the communion table at the time of the 
ministration of the Holy Communion, they did not feel them- 
selves at liberty to go beyond the words of the rubric, which 
prescribes the use of " a fair white linen cloth," and con- 
firmed the opinions of both the learned judges in the courts 
below, who thought that embroidery and lace were not con- 
sistent with the meaning of that expression, having .regard to 
the nature of the table upon which the cloth is to be used. 

It will thus be seen how difficult and delicate are the ques- 
tions which have to be decided when the use of anything 
beyond what the Prayer Book prescribes comes to be legally 
considered. They will remind common lawyers of the ques- 
tions which have arisen as to how far the language used in 
agricultural leases excludes the custom of the country, 
although the rules which have been established in these 
cases are of a much more definite and precise nature than 
^ny that have been sanctioned by the Ecclesiastical Courts in 
the matters above mentioned. The principle can only be 
stated somewhat vaguely and broadly, and for this reason, as 
well as for those already given, we think it advisable not to 
attempt a consideration of any of the particular questions on 
the subject of ritualism which now agitate a certain portion of 
the community. It is perfectly clear to us, however, we may 
add, that it is only on the ground above stated, quantum valeat, 
that the use of anything not sanctioned by the express words 
of the rubrics can be vindicated ; and that, to much that has 
recently been introduced, the principle would be entirely inap- 
plicable. 

R 2 
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There is another point, however, on which we have a few 
remarks to make. If the views we have stated as to the 
strict nature of what the Prayer Book 'prescribes be correct, 
then it necessarily follows that the directions which it gives 
ought to be fully carried into effect. The Judicial Committee, 
in Liddell v. Westertouy expressly declared, as we have seen, 
" that in the performance of the services, rites, and ceremonies 
ordered by the Prayer Book, the directions contained in it 
must be strictly observed ; that no omission and no addition 
can be permitted." The rubric of the first Prayer Book, to 
which the existing rubric refers us, is clear in prescribing 
certain habits for the clergy during the ministration of the 
Communion, and these are not commonly used. If anyone, 
therefore, entitled to do so, were to take proceedings against 
clergymaji for not using the prescribed habits, the law, we 
think, would not be doubtful, and we do not see how the 
courts could well refuse to enforce it, however much they 
might be disinclined to adopt such a course. Non-usage, 
however long, and however general, would obviously be o'^ 
little avail as an answer. The following observations of J)t. 
Lushington, in his judgment in Westerton v. Liddell^ (4 Weekly 
Reporter, 173,) apply to such a case : — 

"I wholly deny that the statute of Edward VI., passed in 
the second year of his reign, or the Statute cf Uniformity, can be 
affected by non-usage. By the law of England no statute can fall 
into desuetude. It is true that a statute may become obsolete in one 
sense ; that is, not enforced. It is true that no call may be made on 
the judges of the land to enforce it ; that by common consent a 
statute may lie dormant, but if once a court is called upon to carry 
it into execution, it must do so. The case of wager of battle is all- 
powerful to prove this proposition." 

It is, obvious, however, that many very difficult questions 
would arise if the rubric were sought to ^be strictly enforced. 
No authority, for instance, is giyen by the rubric of the first 
Prayer Book for the use of a hood in performing the momiug 
and evening service in parish churches and chapels ; it 
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is only permitted in cathedral churches and colleges, to 
archdeacons, deans, provosts, masters, prebendaries, and fel- 
lows, and recommended in other cases to graduates, " when 
they do preach." These special provisions would rather seem, 
if strictly taken, to imply that it was forbidden in all other 
cases. We mention this matter, although of no importance in 
itself, as showing what sort of questions might be opened up 
by any attempt to enforce the rubric rigidly. If such a thing 
were done the result would certainly be unsatisfactory to all 
parties. 

Still less expedient, we think, would be any legislation 
for the purpose of enforcing uniformity in ritualistic observ- 
ances. Its effect would at once be to drive matters to extremi- 
ties, and the results would no doubt be unfavourable to the 
good estate of the Church of England. We see nothing in 
the present circumstances of the Church which would at all 
justify such a course. If any necessity could compel a proceed- 
ing of this nature, such necessity has not yet arisen, All that 
the ritualists have hitherto done is only a natural and appropri- 
priate setting forth by external acts and symbols of doctrines 
which may be lawfully held by members of the Church of 
England ; and if they have gone beyond what the law strictly 
allows, they can retort on their opponents that they do not come 
up to what the law strictly requires. We have no sympathy 
either with such doctrines or such practices, but looking at the 
real position which our national Church occupies, we see no 
occasion for any violent outcry, far less for any violent 
measure. 

It is reported that the Bishop of London intends to bring 
forward a measure for the purpose of regulating this matter. 
We have no idea, at present, of what the plan may be which 
his lordship wishes to propose ; but from the moderation and 
wisdom which he l^as shown on all occasions, we should not 
think that his object would be to enforce a rigid system, and 
to obtain a new Act of Uniformity. We cannot suppose that 
his lordship would be inclined to go further than to define 
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more exaotly what is to be allowed^ and to give a large dis- 
cretionary power to the Ordinary. Such a plan would, no 
doubt, be free from many of the objections which apply to a 
simply coercive measure, and if it left a wide enough margin 
for those who like a considerable amount of ritualism, and the 
bishops were to act with prudence and liberality in cases 
where the tendency was strongly that way, it might, on the 
whole, act beneficially. 

But our own views, we must acknowledge, are rather in 
favour of something deeper and more comprehensive. We 
have already expressed our opinion in favour of allowing a very 
great latitude to different parties within the Church. Ko 
other course is, in fact, open, if the Church is to be saved from 
dangers which are both imminent and extreme. The state of 
internecine warfare which has for some time existed, can only, 
if persevered in, end in the most miserable consequences ; and 
the time has certainly come, in the eyes of all sensible persons, 
for the different parties, after having given so many hard blows 
and still harder names, without much effect, to settle quietly 
down, and to agree to respect the opinions and practices of 
those who conscientiously differ from them. 

Much has no doubt to be accomplished before this high moral 
result can be attained ; but the first step would be to give an ex- 
press legal sanction to what is virtually implied in the essential 
character of the Church of England, and is acted on to some 
extent, in point of fact. Taking, therefore, very wide limits, 
which might safely go considerably beyond what is allowed by 
the first Prayer Book of Edward VI., we should propose that, 
within those limits, the mode of conducting divine service in 
any parish church should be settled according to the wishes of 
a majority of the parishioners, who support the fabric of the 
Church and the expenses of public worship, either by the pay- 
ment of rates, or by voluntary contributions. The influence of 
the clergyman should be limited entirely to moral suasion; and 
it might be made the duty of the archdeacon, or some other 
1, to inquire as to whether the wishes of the majority of 
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such parishioners had been fully ascertained^ and then to cer- 
tify accordingly — such certificate to fix the mode of conducting 
public worship in the church, until a similar majority expressed 
a wish in favour of a change. For those whose ritualistic zeal 
went further than the limits which might be allowed in parish 
churches, a still greater latitude might be permitted in proprie- 
tary chapels. In this way, the Church might comprehend in 
security, within her ample fold, all those varieties of opinion and 
of taste which must exist, and which can never be forcibly 
checked, without great injustice to those who cherish them, and 
great detriment to the cause of religion. 

We do not offer this as a complete scheme of what the 

Church of the future ought to be, but merely as a suggestion 

of the true direction in which, according to our firm conviction, 

the remedy for the present evils lies. Anything else that would 

serve the same purpose, would equally suit our object. But 

that object, we are convinced, is both politically and morally 

right. The Church is made for men, not men for the Church, 

Public worship is intended for the spiritual edification of the 

worshippers ; and if it does not fully suit their convictions or 

their feelings, it so far fails of its object. The true wisdom of 

the Church is to conform itself to existing circumstances — to 

become all things to all men, if so her great moral purpose can 

be attained. There might be difficulties at first in proceeding 

on such a plan, but the end of it, we are sure, would be charity. 

Throwing aside the idea of uniformity, which it is vain to 

expect can be attained, we should find, when charity had 

accomplished its perfect work, that we had obtained substantial 

unity. 
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Abt. IV,— on the real character of 

COURTS-MARTIAL AND THEIR PROPOSED 
REFORM.* 

ipUBLIC opinion, which, a short time since, so vehemently 
condemned the administration of military law in the British 
army, seems now to be expressing itself in more moderate 
language. There is, therefore, encouragement for those who 
would see courts-martial reformed and not destroyed, to 
persevere in their efforts to direct the current into channels 
where its force may be restrained and utilised. 

Among the opponents of courts-martial, it has been the 
fashion to deny that these tribunals are of any special benefit 
whatever to the profession in which they exist. False and 
exaggerated statements have been made respecting the mode 
in which the business before them is conducted. The members 
composing them have been declared to be ignorant, prejudiced, 
and incapable of acting in any judicial capacity. But a recent 
occurrence has, we believe, induced a reconsideration of these 
extreme views. A private soldier, actuated by feelings of re- 
venge, deliberately and in cold blood shot an officer on parade. 
This act of mutiny was perpetrated at a short distance from 
the metropolis, and at a dull season of the year. The officer 
was highly connected, and had distinguished himself in the 
field. These circumstances combined caused more than an 
ordinary amount of interest to be taken in the case. Tie 
danger incurred by military superiors in the performance of 
duty among men always in possession of deadly weapons, was 

* The courts-martial treated of in this article are solely those created 
by the Mutiny Act, and whose proceedings are regulated by that Act and 
by the Articles of War. They must not be confounded with courts-marti^J 
called into existence in a district declared under Martial Law. — ^Bp. 
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forced on the attention of the public. Fears were entertained 

that this piece of successful revenge might be the prelude to 

the outbreak of a moral epidemic. It was felt that heinous 

military crimes require a sharper and more speedy treatment 

than is afforded by the ordinary criminal practice of the 

country. A military murder, as it is termed, is not only a 

great social offence, but it strikes at the root of all discipline. 

The advisability of relegating such cases to military tribunals 

has therefore been discussed, and the whole question of our 

military judicature is naturally and incidentally brought forward 

for consideration. 

Few persons would be disposed to assert that our courts- 
martial are altogether suited to the requirements of the age, or 
that carefully considered reforms are not'needed. In the con- 
sideration of these questions, we might expect to receive much 
valuable advice and assistance from the legal profession. But, 
unfortunately, as a rule, the members of that profession regard 
military tribunals with jealousy and distrust. Accustomed to 
the rapid and accurate despatch of criminal business in the 
metropolis, at quarter sessions, [and on circuit, the barrister 
views with undisguised impatience and contempt the dilatory 
proceedings of courts-martials, and the circuitous route by 
which they arrive at results. It may, therefore, appear 
Quixotic for us, who look upon these questions from a soldier's 
point of view, to venture into an arena such as this, before 
those whose sympathies we fear we do not in any degree 
possess. 

But from personal knowledge we can. affirm that the changes 
wished for by the opponents of military courts are in the 
widest sense of the word, radical ; the very existence of these 
courts is threatened. We are, morever, convinced that much 
of this hostile feeling originates in ignorance of the practical 
working of the system, and in misconception of the peculiar 
functions of courts-martial. It is^ therefore incumbent on 
those who believe in the great importance and efficiency of 
courts-martial as 'a military iastitution designed to meet 
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certain ends/ to show a bold front to their opponents^ not to 
deny that faults exist, but to endeavour to explwn the 
principles on which the present system is founded, and to de* 
inonstrate their truth and practical^yalue. 

And, at the outset, let us disclaim any participation in the 
cant sentiment, as understood and repeated with parrot-like 
accuracy by too many of all ranks, that courts-martial are 
courts of honour and of justice, not courts of law. The first 
epithet conveys, in this utilitarian age, an erroneous idea of 
their true character ; the second is an insult to the legal pro- 
fession. Hereafter we shall show how feelings of professional 
honour must necessarily influence the members of a court- 
martial in dealing with cases brought before them, and we shall 
endeavour to point out the reasons which lead military men to 
regard law and justice, not only as differing from, but even as 
opposed to each other. 

As a preliminary step, let us note some of the arguments 
which might plausibly be brought against the entire exclu- 
sion of the legal profession from the constitution of the courts- 
martial. The barrister, acting a» a judge, is, it is said, as 
superior to a military man officiating in that capacity, as die 
carpenter who has served an apprenticeship is to the amateur 
who occupies himself with mallet and chisel for his own 
amusement. The best article can be furnished by the pro- 
fessional workman only. The work of amateurs is at once 
recognised, being generally executed in a manner more or less 
clumsy. Who would think of giving a commission to an 
amateur, unless they were prepared to receive an inferior 
article, or to wait a long time for it? What is saved iu 
expense is lost in time and quality. The administration of 
military justice follows a similar rule. Why are amateur 
lawyers allowed to manufacture it, when there are at han^ 
first-rate working men, who have followed this calling all 
their lives, and have no other trade to look after ? True, the 
article now obtained is generally genuine, but look at the 
absurd mistakes, the bungling ways, the hesitating touch, the 
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roundabout devices of amateurs. Sometimes they come to a 
standstill^ and positively are obliged to turn to that profession, 
whose aid they affect to despise, for instruction how to pro- 
ceed. And, admitting that the required article is at length 
obtained^ how long have they been about it ? There is always 
a chance^ moreover, of the order not being properly executed, 
and inrhen this occurs, the amateur, being only an amateur, 
does not forfeit character; he was not brought up to the 
work^ he has perhaps shown his ability in the trade to which 
he really belongs, so the mistake is regarded leniently, soon 
forgotten, and in a short time he is found with a fresh order 
in his hands, on which to experimentalise. Let the adminis- 
tration of justice be entrusted then to that profession who 
have made it their sole trade ; at all events l^t them super- 
intend it; they have name, position, reputation, practice, 
everything to lose if they fail ; so the real article will always 
be readily, promptly, and, in the end, economically obtained; 

These arguments are founded on an altogether erroneous 
assumption of the functions of courts-martial. It is taken 
for granted that these tribunals are merely courts of law 
clothed in a military garb ; that the only ends for which they 
were created are the investigation of crime, the weighing of 
evidence, the allotment of adequate penalties for injuries 
inflicted by one man against another, or for offences preju- 
dicial to military subordination. This is not the case, for 
these are but a portion of their duties. They are also in* 
tended to act, and they do act, as a most effective instrument 
for the maintenance of the discipline of the army ; and they 
are therefore composed, solely and entirely, of persons 
belonging to the class who are held by the nation to be 
responsible that that discipline is kept up to the proper 
BtandAd. 

If this be true, and if, as we hope to be able to prove, it 
be necessary that military courts should discharge this twofold 
duty, it is obvious that to condemn courts-martial altogether, 
solely because the law is not administered therein with as 
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much rapidity and technical accuracy as in the ordinary tri- 
bunals of the country^ is to take a very unfair and one-sided 
view of the case. The efficiency of courts-martial must be 
judged by some other standard. It is not until the opponents 
of courts-martial can show that^ under the present system^ 
substantial injustice is done either to officer or soldier, and 
that, while depriving us of our jurisdiction, they will not 
mutilate our means of maintaining discipline, that they can 
expect us to assent in any degree to the alterations they 
propose. 

The strength of the position we have taken up can best be 
tested by first examining the nature and constitution of tBe 
body submitted to the control of our^miUtary law, and by 
then inquiring into the mode in which that law is adminis- 
tered, and the reasons which may be adduced in support oi the 
system. 

And first, with regard to the nature and constitution of the 
army. The British army differs essentially from the forces of 
other European nations, both in the materials with which its 
ranks are supplied, and also in tlie relation of the men to their 
officers. In most foreign countries the right of the state to 
the military service of every one of its^subjects is enforced more 
or less peremptorily. The adoption of this principle must 
have the effect of creating a strong feeling in favour of the 
military service. It becomes, in truth, the favoured and 
favourite profession in those countries where every man either 
has been, or actually is, a soldier; and it is honoured accord- 
ingly. In France this feeling is strengthened by the essen- 
tially warlike spirit of the nation. Again, the troops of 
foreign countries are rarely employed in colonies, and there- 
fore, except in the case of active service, the soldier is seldom 
called upon to quit his country; whilst the British Soldier; 
besides being subject to the hardships, privations, and dangers 
of active service when necessary, cannot avoid long separa- 
tion from his friends and family, and the wear and tear of 
constitution in unhealthy climates. The natural consequence 
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of these disadvantages on the part of the British army and the 
services to which it is applied, is that persons of a better class, 
who, we are told, are to be found in the ranks of other 
European armies, and who thence frequently rise to commis- 
sions, are rarely to be foimd in our army, except in instances 
where a young man has been induced by his misfortunes, 
brought on most commonly by his own misconduct, to escape 
from them by enlistment. The great body of our recruits 
come chiefly from the lower classes of society, and many of 
them are its idle and dissolute members. 

The foregoing description is taken mainly from the report 
of a commission which sat some years ago to inquife into the 
punishments of the British army. The material with which 
the sernce is supplied has not much altered in the interval. 
A.11 hopes of raising to any extent the standard of our recruits 
are extinguished by the establishment of regiments of volun- 
teers, since it is in these corps that the young men of our 
great towns can find a comfortable and convenient vent for 
their military ardour. 

Of the officers of the regular army, a large proportion come, 

on the other hand, from the higher or the wealthier classes. 

Pew of them regard the profession as their sole means of 

subsistence, and, generally speaking, the possession of private 

resources is absolutely necessary to enable them to rise to the 

higher ranks. A private soldier finds the officers placed in a 

position of authority over him; but their superiority, as 

arising from professional ability, he does not, if he thinks 

about it at all, so clearly recognise. He has also an idea that 

a commission represents a certain sum of money, and is a 

marketable commodity ; but that he should acquire the means 

to purchase it, or should obtain it as a reward, seems to him to 

be highly improbable. And he knows, should he prove the 

exception to the rule, that after all, life as a gentleman, on 

ensign's pay, with perhaps a wife and family, is not the summit 

of either human or professional happiness. The b&ton of the 
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marshal is not in his knapsack ; or^ should he find it there^ it 
is rather too expensive to handle. 

But this practical isolation of officers and men is muci 
lessened^ and the distance between them diminished, by the 
very mild discipline of the British service, and by the fiwt 
that the law of the land positively forbids the officer to exer- 
cise his authority except under carefully defined restric- 
tions. A man, having entered the army, finds himself still 
subject to civil control, and this knowledge and his national 
spirit combine to make him feel that the act of enlistment 
has not caused him to forfeit his independence. 

The British army appears, then, to be a body formed of 
two elements, utterly diverse in character, yet, as history and 
experience plainly teach, always acting harmoniously together 
for a common end. At first sight it is not easy to detect the 
bond which unites officers and men together, yet such a tie 
there must be ; for an army kept in order solely by dread of 
punishment is difficult to control in time of war, and dangerous 
to the State in time of peace. There is in every army some 
prevailing moral sentiment, which is the motive for subordinate 
conduct, and to which the fear of punishment is only auxiliary. 
In the Russian army, it is, we apprehend, serfdom which is 
the basis of this subordination ; in the French army it is the 
love of military glory and distinction, in the army of the 
Northern States of America it was love for the Union and 
democratic freedom. 

What then is the animating spirit in our own army ? ^^ ^ 
must go below the surface of our system if we would obtain a 
satisfactory solution to our question. The history of the 
origin of the sentiment which rules our army is to be found 
in the writings of a living author. Speaking of the middle 
of the sixteenth century :-— 

"All land (he says) was held upon a strictly military princfpfe. 
It was the representative of authority, and every man took rank in 
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the army of the State according to the nature of his connection with 
it . . . • There was thus a descending scale of owners, each of 
whom possessed his separate right, which the law guarded and none 
might violate ; yet no one of whom, again, was independent of 
an authority higher than himself; and the entire body of the English 
free possessors of the soil was interpenetrated by a coherent organi- 
sation which converted them into a perpetually subsisting army of 
soldiers .... Every man was regimented somewhere; and 
althougli the peasantry, when at full age, were allowed, under 
restrictioiis, their own choice of masters, yet the restrictions both on 
master and servants were so severe as to prevent either from taking 
advantage of the necessities of the other, or from terminating 
through caprice or levity, or any insufficient reason, a connection 
presumed to be permanent. Through all these arrangements a single 
aim is visible, that every man in England should have his definite 
place and definite duty assigned to him, and that no human being 
should be at liberty to lead at his own pleasure an unaccountable ex- 
istence. The discipline of an army was transferred to the details of 
social life, and it issued in a chivalrous perception of the meaning of 
the word duty, and in the old characteristic spirit of English loyalty.'' 

The spirit of the system, thus described by Mr. Froude, still 
clings to our nation ; and manifests itself in that innate feeling 
of respect which is entertained by all Englishmen, Irishmen, 
and Scotchmen— especially by the lower classes — ^for those 
who are born in a higher rank of society than their own. 

In this feeling there is nothing servile ; it is perfectly com- 
patible with independence of thought and action. The way 
in which the peasant regards the squire, the commoner the 
peer, the peer the sovereign, the Highlander the chief of his 
clan, bears witness to its universal diflfusion among all classes. 
And the army is no exception to the rule, but affords a special 
exemplification of it. It is generally acknowledged that our 
soldiers prefer being commanded by an officer who is a 
gentleman bom than by one who has risen from their own 
ranks. This feeling of respect and dependence is strengthened 
from the hour in which the recruit joins his regiment. He 
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findg that to his officers he owes much of his amusements and 
indulgences. Experience tells us, moreovfer, that if we 
attempt to treat the British soldier with harshness, or to drlye 
him, we fender him obstinate and mutinous. Treat him 
kindly, considerately, generously, as one Englishman should 
behave to another, and no man will yield to his officers a more 
ready self-sacrificing obedience; he will show towards them 
a devotion, rarely, if ever, surpassed by soldiers of other 
nations. It has been necessary to dwell at some length on 
this point, as a clear understanding and recognition pf the 
relation in which officers and men stand to each other are 
essential to enable us to judge the value of the institution 
of any army. This knowledge is specially^valuable to would- 
be reformers, to whom it may serve as a chart of the shoals 
and quicksands which beset them in their course. 

We now arrive at that branchjof the inquiry which relates 
to the mode in which the British army is controlled. This 
control is entrusted to courts formed of officers, and whose 
powers arc carefully restricted. The court lowest in degree 
is that of the officer commanding the troop or company. He 
inquires into trivial offences, and can allot slight punishments. 
The court of the officer commanding the regiment stands next 
in the scale. The powers of this officer are more extensive. 
At this grade of jurisdiction the legislature interferes, and 
creates a tribunal of three officers, denominated a regimental 
court-martial. This takes cognizance of ofiences, either 
beyond the jurisdiction of a commanding officer, or requiring 
a more severe punishment than he can award. For the trial 
of rather more serious crimes there is the district or garrison 
court-martial, composed of seven officers, and finally there 
is the general court-martial of thirteen officers, which includes 
within its jurisdiction all persons amenable to military kw, 
and which can take cognizance of all military offences, being 
also empowered, under certain restrictions, to award capital 
punishment and penal servitude. 

It is impossible to deny the eliiciency of these courts as 
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means of inaintaining discipline. The punishment of officers 
and soldiers alike is determined by men who belong to the 
same calling as themselves, and are identified with the 
interest and welfare of that calling by feelings not less of 
professional honour than of duty. Not eihployed solely in 
judicial duties, and living constantly among the classes over 
whom they are called upon to act as judges, they naturally 
acquire a just appreciation of the probable effects of military 
crimes, and of the amount of punishment required to serve as 
a warning to the ill-disposed ; whilst their daily contact with 
the temptations incidental to a military career softens any 
tendency to severity which might arise from the fact of their 
being responsible for the maintenance of discipline. The 
power to punish resting thus exclusively in the hands of the 
officers, their influence over the men is immeasurably strength- 
ened. 

So far, we presume, our opponents will have gone with us. 

That the oncers who are responsible for discipline are the best 

judges as to the amount of punishment to be inflicted, they 

will not deny. But here we part company. It is urged, that 

although there cannot be any objection to the officers retaining 

the power to punish, yet it is in the highest degree desirable 

that they should not be allowed to exercise it until the cases 

brought before them shall have been properly investigated. 

This proviso implies a failure on the part of officers to perform 

a most important branch of what has been hitherto considered 

their proper duty, and also that the end proposed could be 

attained, not only without injury, but with positive benefit to 

the service. Let us consider this question well, remembering 

that any vital alteration of the principles which have governed 

an army for nearly two centuries must be of the greatest 

moment. 

At the outset, we are met with a difficulty, in not knowing 
into which courts this new machinery for the investigation of 
crime is to be introduced. It can hardly be insinuated that a 
captain is incompetent to decide whether a soldier came clean 

VOLr XX. — NO. XL. S 
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to parade; whether he omitted to carry out propCTly some 
little detail of duty ordered by a non-commissioned offioer; 
whether a charger's tail had been thoroughly combed out ; oi 
whether an excuse for being late for parade is valid or not 
Further, is a grey-headed colonel, who, from the hour he 
donned his uniform, has had to decide on questiooB of &ct and 
to abide the consequences of his decisions, less competent to 
adjudicate orderly-room cases, than. the thousands of English 
gentlemen who, without a tithe of his experience, and clothed 
in a little brief authority, ascend the magistrates' bench at 
fortnightly petty sessions ? An alteration in these two courts 
would be absurd. Let us go a step higher. Are we to have 
in every regiment and garrison a stipendiary civil magistrate 
sitting daily to decide cases hitherto brought bef oi^e regimental 
and garrison courts-martial ? If the officers are thus to be 
reduced to nonentities, we would recommend, since the men 
will regard the civilian as the fountain of punishment, if not of 
reward, and will look upon him as the real commaiiiding officer, 
that he should add to his judicial functions the drilling of the 
regiment, and the leading it into the field. 

But perhaps it is intended to form a composite court of 
officers presided over by a civilian ; cut bono ? Look first at 
the nature of the cases brought before these minor courts. 
The majority of the charges are those of habitual drunkenness, 
resting mainly on documentary evidence ; of absence without 
leave, or desertion not denied ; of insubordinate language, the 
tendency of which is adjudicated upon by those men, who from 
their daily experience are the best judges of the effect of such 
words or deeds on the comrades of the offender. Commanding 
officers are moreover forbidden by the Queen's Regulations to 
send for trial any cases not supported by evidence sufficient to 
secure a conviction. Prisoners seldom make a defence ; when 
they do so, it very frequently strengthens the case for the 
prosecution. Of course there are exceptional cases, for the in- 
vestigation of which improved machinery is required ; these 
we shall refer to hereafter. 
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Possibly It is supposed that the decisions or sentences of the 
new courts will be more equitable. An erroneous idea is 
entertained in some quarters that military judges are moved 
by prejudices, from which civilians would be free. We utterly 
deny tbe charge against our profession. The officer, who is 
summoned to decide upon and punish offences against disci- 
pline, is no more prejudiced against the offenders brought 
before Mm, than are the gentlemen who sit at the Thames or 
any other metropolitan police court, and who see the dignity 
oi tbe law constantly despised or violated. Probably, if a 
ruffian in the dock were to throw an inkstand at the head of 
Mr. Partridge, or were to evince a disregard for his official 
character by knocking him down outside the court, that 
gentleman's worthy colleague would pass a more severe 
sentence on the assailant than would be given by a person 
who did not belong to the magisterial order. To similar 
breaches of discipline a court-martial would ["probably allot 
similarly severe punishment. A vague charge of prejudice 
cannot be seriously entertained. 

If, on the other hand, we wish to see the disadvantages 
arising from the combination of the civil and mihtary elements 
in courts-martial, we have only to turn to Austria, where the 
system is in full play. Every court-martial is attended by a 
civilian bearing the title of "Auditor." He conducts the 
business of the court, upon whom his decisions are binding. 
The effect of his presence has been to cause the officers to 
cease to take any interest in the proceedings. They have 
Uttle or no incentive to think for themselves, and the disci- 
plinary powers of these courts are consequently concentrated 
in one person, and that person not a soldier. This fact, proved 
as it is by a trial of the system, must outweigh most theoretical 
considerations. 

Again, one of the great advantages of the pi^esent system, as 
regards the maintenance of regimental discipline, is its extreme 
mobility and readiness of application. It is only necessary to 
collect three officers, and a court is formed. The powers o 

s 2 
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this tribunal are not very extensive, but they are sufficient for 
the purposes required of it. If the presence of an official, 
military or civilian, be compulsory, this advantage is lost. 
How can the proposed new system be carried out on active 
service? on the line of march? in < distant and detached 
stations ? And it follows that in these situations the courts 
must be left, as of old, to themselves ; but, unfortunately, the 
officers of whom they will be composed will have been accuse 
tomed at home and in time of peace, to rely entirely on the 
decisions of a presiding official or assessor, and conseqaently 
will be utterly inexperienced in judging the value of evidence, 
and in arriving at conclusions on their own responsibility. 
Further, we would ask whether, in this age of publicity, when 
newspaper correspondents are on the look-out for anything 
approaching to an abuse, and when M.P.'s, thirsting for 
notoriety of any kind, have but to produce in the house a 
" fresh case of military tyranny," it is likely that any flagrant 
act of injustice could be perpetrated, even in these minor 
courts, without its being speedily brought to light ? Before, 
then, we admit the necessity for the introduction of alterations, 
of which even the theoretical value is not admitted, we are 
fairly entitled to call for the production of proof that the 
defects of courts-martial^ acting as courts of law, are so many 
and so great as to outweigh all their redeeming features. 

Let us now turn to the exceptional cases to which reference 
has been made, and which are almost invariably brought be- 
fore general courts-martial. Of these, the trial of Colonel 
Crawley is a notable instance. And, in entering on the con- 
sideration of this portion of the subject, it is necessary to 
explain a point already noticed, and respecting which some 
misconception exists on the part both of the legal and military 
professions. We allude to the sentiment frequently expressed 
by officers, that courts-martial should be courts of honour and 
of justice, not courts of law. The source of this feeling lies in 
the great difference in the conditions under which society 
exists in a regiment, and those under which it exists in ordi- 
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lary life. In the latter, a gentleman away from his profes- 
tional occupation or business^ is free to choose his companions ; 
n the former, they are found for him. In a regiment, owing 
to the mess system, the officers are, even when off duty, 
thrown into the closest daily contact ; it is next to impossible 
for them to avoid the society of an obnoxious member, unless 
they take the extreme step of placing him ^*in Coventry." 
They take their meals together, they have one sitting-room in 
common, and in all hospitality given or received by the regi- 
ment each has an equal right to partake. Moreover, the 
wives of the married officers are more or less members of the 
regimental society. For the comfort of all, it is therefore not 
only desirable, but absolutely necessary^ that a high standard 
of honour should be maintained in the regiment, and that the 
character of each of its members should be above suspicion* 
We remember an officer being tried by a general court-mar- 
tial on a charge of theft A verdict of ^^not guilty" was 
returned, and a simple acquittal was recorded by the court. 
Ute officers of the regiment to which the officer belonged 
placed him " in Coventry," on the ground that, on a charge of . 
so disgraceful' a character, an ^^ honourable acquittal" (which 
was strictly within the province of the court to return) was 
necessary to restore the accused to his position in their society. 
To an officer once arraigned, a mere legal acquittal, unsup- 
ported by a moral acquittal, is but a short step from condem- 
nation. Anything approaching to the nature of a quibble is 
detested, and treated by a court-martial accordingly. If an 
officer would leave the presence of a court sans peur et sans 
reprocke, he must not only be formally acquitted, but the court 
must show themselves to be fully convinced of his innocence. 
When, therefore, in the course of a trial, some irregularity, 
by which, however, no real injustice has been done to the 
prisoner, is committed, and the latter compels the court to give 
him the benefit of it, the feelings of the members instinctively 
rebel against the ^^ law." After an acquittal obtained by such 
means what would be said? Simply this. ^^It is possible 
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that this man is a gentleman, but it is not proved that he is 
not a scoundrel only saved from exposure by a legal flaw." 

And, further, with regard to the men, a most injurious 
effect is produced by the " getting off," as it is termed, of an 
offender. Is it not evident that the wrongful acquittal of 'the 
civilian who murdered Lieutenant Clutterbuck would have 
been far less harmful than a similar verdict in the case of the 
soldier felon who shot Major De Vere ? For these reasons, 
when officers on a court-martial, endeavouring to extract the 
whole truth, find themselves baffled by some fair but not 
altogether necessary objection; when a witness declines to 
reply, on the ground that his answer may tend to criminate 
himself ; when a piece of hearsay evidence, which would throw 
light upon their road, has to be rejected ; when they know 
that a witness can, but will not, afford the necessary informa- 
tion ; then it is, that officers, feeling that all the facts of the 
case not coming before them will have a bad moral effect on 
the discipline of the regiment, or that a slur may be left on 
the character of a soldier, of a comrade, of a corps, or of lie 
service, naturally, but not altogether accurately, exclaim with 
indignation that courts-martial should be courts of honour and 
justice, not courts of law. 

"But," say our opponents, " there are certain rules of 
evidence by which every investigation, and particularly those 
exceptional cases, must be guided. These rules are thoroughly 
known to lawyers only. A disregard of them leads to con- 
fusion and failure of justice. No court which rejects them can 
pretend to administer law." There is much truth in this state- 
ment ; but also it is acknowledged that these rules are rather ifio 
rigid, and the tendency of the present day is to their relaxation. 
It is, of course, desirable that the validity of the evidence taken 
before courts-martial should be tried by the tests employed in 
other courts. It is only in these exceptional cases, however^ 
that there is any difficulty in applying them. It is here tiat 
provision should be made for the assistance oLthe court, suice 
it is absurd to suppose that every thirteen officers taken by 
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roster for court-martial duty possess a sufficient knowledge of 
the law of evidence for the satisfactory decision of difficult 
questions. The real point at issue on this portion of the 
subject, is the source from which this assistance should be 
obtained. 

It is the more important to consider this question carefully, 
as the authorities have acknowledged the necessity for reform 
in this particular, and have made an alteration in our procedure, 
which is, we trust, merely of an experimental character. By 
a recent order, every general court-martial is to be attended 
by a permanent judge-advocate or assessor. These appoint- 
ments are to be held by military men, whose advice is to be 
taken, and, says the explanatory circular, "ought" to be 
followed on all points of law or procedure ; but when counsel 
appear for either the prosecution or the defence, these military 
men are to be superseded in their duties by barristers. This, 
then, is the first step towards placing courts-martial under civil 
control. The authorities seem to have been alarmed by the 
proceedings at Aldershot, and to consider that if a wig and 
gown appear before a court, the latter is defenceless unless 
similarly attired. They are afraid that contending counsel will 
otherwise be able to play batdedore and shuttlecock with a 
helpless court. They seem to think that forensic duellists will 
mutually unite to annihilate the referee, unless the right hand 
of the latter be cunning as their own. But this reasoning is 
contrary to experience ; these apprehensions are unfounded. 
Look at the example afforded by courts of quarter sessions. 
What natural qualifications, over and above those possessed by 
many officers of the army, do the chairmen of these courts 
enjoy ? None whatever. They have the advantage of 
experience, which military men might also acquire under a 
different system. If, out of the army, it is possible to find 
some sixty or seventy English gentlemen, capable of presiding 
at civil courts of justice, surely in the army it is easy to find a 
dozen English gentlemen equally fit for a similar duty. At 
this moment we can call to mind two chairmen of quarter 
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BesskniB who have held commissioiui in the British senrice ; one 
of them, we know, bears the reputation of an excellcat judge. 
How is this? He has undergone no special training, lie has 
merely turned his attention to the subject, and improved the 
faculties with which he is by nature blessed ; yet hal lie re- 
mained in the army, and offered to assist a court-martial as 
assessor, we should haye been told that none but a barrister 
could perform the duty satisfactorily. Why not, then, train a 
class of officers to act, if not as chairmen of courts-martial^ at 
all events as assessors. It is quito practicable to obtain officers 
with enough conunon sense, ability, and industry, to qualify 
them for the poet Like eyery newly-formed body, they would 
require a little time to get into proper working form, but 
by constant practice, and by availing themselves of every 
opportunity of studying the subject in the criminal courts of 
the country, they would soon become efficient. The exclusiTe 
appointment, moreover, of military men to these responsible 
positions, would be a great incentive for officers generally, to 
acquire a thorough knowledge of military law, and of the proper 
mode of conducting judicial examinations. The existence of 
such a body would further tend to remedy certain flaws in the 
proceedings of minor courts-martial. It is, therefore, much 
to be regretted that military tribunals should be compelled 
against their wiU to receive from another profession assistance 
in carrying out that duty, which is, in reality, a most important 
branch of their own special work, and that an alteration in- 
volving so grave consequences should have been made with so 
little cause. 

We object, then, to the introduction of the civil element 
into courts-martial, because the innovation has a direct ten- 
dency to take these tribunals out of the hands of the officers, 
whose influence over the men will be thereby much diminished ; 
we object, because a civilian is not likely to be able to enlarge 
his views so as to adapt his decisions to the numerous cases 
affecting, not only the life and liberty, but also the honour of 
individuals belonging to a profession of whose social economy 
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and internal discipline he is ignorant ; we object^ because the 
system is inapplicable on active service^ and at distant and 
detached stations ; we object^ finally^ because the members of 
courts-martial will gradually come to acknowledge the civil 
authority as omnipotent5 will surrender themselves to carry 
out its decrees^ and^ no longer taking pains to enable them- 
selves to decide questions removed from their cognisance, will 
consider as an unnecessary and useless toil the study of the 
laws by which they not only are governed, but by which they 
are also supposed to govern. 

Let it be clearly understood that we would throw open our 
doors to the legal profession so long as it is content to remain 
at the Bar, and does not seek to ascend the Bench. Courts 
T)efore whom counsel conduct examinations, and state the 
bearing of evidence, possess great advantages. 

It must, however, always be remembered, in considering 
the question of the administration of military law, that so 
much care is taken in sending before courts-martial only those 
cases in which the evidence is of the strongest kind, the num- 
ber of innocent persons tried is so small, the evil of a wrongful 
acquittal is so great, there is in every court so great an inclination 
on the part of the junior members to sacrifice discipline by the 
exercise of undue leniency, that the introduction of any ele- 
ment which might increase the chance of any offender, officer 
or soldier, being too lightly punished, or altogether acquitted, 
must be earnestly deprecated. Our American cousins attach 
so much importance to the conviction and punishment of 
offenders tried in their courts that the proceedings of a 
United States court-martial, in which some irregularity has 
taken place, remain valid, unless a new trial be demanded by 
the prisoner. This may tend to careless conduct on the part 
of the court or the prosecution, but guilt has a very poor 
chance of escape. 

We have thus endeavoured to demonstrate the inapplica- 
bility of the standard by which the legal profession would test 
the efficiency of our military courts, and we have endeavoured 
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to show that these courts have more than one end to fulfiL 
The minor defects of our procedure do not fall within the com- 
pass of this article. The necessary reforms in this respect are 
to be found in an alteration of details, not in a departure 
from first principles. The whole question can, however, only 
be settled after very careful and deliberate investigatioii. 
Neither leading article writers, nor amateur legislators, are 
likely to throw much light on this difficult subject, or to indi- 
cate the real road to improvement 

In conclusion, we may be permitted to add, that we shall 
deem ourselves fortunate, if, by our humble endeavours, we 
have induced a few members of that honourable proCesffion to 
which our remarks are more particularly addressed, to discard 
their old prejudices, and to reconsider the question, not only 
from their own, but also from our point of view. 

CoNSDALE A. Hale, 

CaptaiUf Royal Artillery. 



Art. v.— the MSS. AND EDITIONS OP THE 
« CORPUS JURIS CIVILIS." 

TN introducing this article it may not be uninteresting to 
-*- say a few words as to the plan of the " Pandects" or 
*^ Digest " itself, reserving what may be said as to that of 
the " Codex," the '' Institutes," and the " Novellas," when 
we speak of the MSS. and editions of these respective 
works. 

The divisions of the " Pandects" are a little involved, and 
not very generally understood : and of these there arc three 
which it is well carefully to distinguish. 

The first and most important, is that into books and titles 
Under these titles are found the different fragments or excerpts 
taken from the jurists. Of these books it will be remembered 
there are 50 ^ each book has a different number of titles, and 
each title has a particular rubric or inscription. The boob 



J^SS. and Editions of the " Corpus Juris Civilis.*' 253 

themaelAres have no inscriptions. Again, over each fragment 
is found the name of the author, and also the work from which 
the extract is quoted. The Books XXX., XXXL, and 
XXXIX. are not divided into titles, and these three books 
contain together, the theory of legacies SLudJidei commissi. 

As to the order in which the fragments are arranged, much 
discussion has taken place ; and for a long time it was one of 
those riddles that perplexed the student of the civil law. 
Indeed, the solution of this enigma had baffled the best exer- 
tions of jurists for centuries. It is in our own time that 
Professor Blume, of Bonn, has discovered and demonstrated 
the order in which these fragments are arranged. 

Hugo has asserted that Blume's discovery, both for dili- 
gence and acuteness, is the greatest that has been made in 
Jurisprudence in our age.* The account given of this arrange- 
ment is briefly the following. It appears to be neither 
systematic nor scientific, but mechanical throughout. The 
conunissioners appointed by Justinian, in order to lighten their 
work, divided the materials committed to them into three great 
masses. 

These Blume names the Sabinian mass, the edictal mass, 
tuid the Papinian mass. The first consisted of works which 
treated systematically and methodically of the civil law. The 
second or edictal mass consisted of commentaries and treatises 
on the *' Aedilitian " and " Praetorian Edict": books upon the 
jus honorarium. The writings of Papinian constituted the 
basis of the third mass of materials, and to these were added 
the writings of the casuists, the quesHoneSy responses ^ and the 
monographical writings of the Boman jurists. It appears that 
the legal commission divided itself into three sections, and that 
each of these took one of the above masses. The scheme or 
plan upon which the commissioners were to proceed was pre- 
viously arranged, and each section wrought out the portion 
allotted to it apart and distinct from the rest. 

* Blumes's account of this may be found in Vol. IV. ** Zeitscbrift fiii' 
gcschichtliclie Rectsw/' pp. 257-373. 
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When this part of the labours of the commission was ended, 
its members met again in their collective capacity, and the ex- 
tracts they had severally made were arranged according to the 
following principle. The number of groups of extracts were 
counted, and in arranging them under the titles, the group 
that had the greatest number was placed first. The natural 
result of this is, that in- one title the extracts from the 
Sabinian mass come first, and in another those from the 
edictal, and in a third those from the Papinian. That this is a 
singular and interesting discovery will be readily admitted ; 
it has, however, proved to be one of great importance in the 
interpretation of the ^^ Pandects," and has led to results that 
even Blume himself could not have anticipated. 

This discovery of Blume's is not merely an instance of acute- 
ness, disclosing a matter of great antiquarian interest, but it is 
also one leading to important practical results. In the edition 
of the ^^ Pandects," by the Fratres E^riegelii, this valuable 
discovery is indicated. By turning to the various titles the 
letters S. P. E. will be found differently combined, to mark 
the order in which the various masses are arranged, and at 
the end of each fragment will be found one of the three letters 
denoting the source to which the preceding extract is to be 
referred. 

Another division of the ^^ Pandects " is known as that of the 
septem partes. This division was made by the commission 
itself, and the first five parts were used in the plan of study 
laid down for the legal students of Justinian's and of subse- 
quent times. The last two parts did not enter into the plan 
of study adapted for legal education. The " prima pars," or, as 
it is called, the " wpiora pars pandectarum," extends from the 
first to the fourth book inclusive. The second part takes 
in from the fourth to the eleventh book, and is designated 
the ^'pars de judiciis." This name is taken from the first title to 
Book v., which Justinian calls the " pars de judiciis vel de 
rebus," in his plan of study.* The third part includes the 
• " Constitutio omnem rem,*' s. 3. 
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following books to the nineteenth inclusive, and was called the 

" pars de rebus " after the first title of Book XII. " de rebus 

creditis." The fourth part contains the twentieth to the 

twenty-seventh book inclusive ; and as this comprises the 

middle of the " Pandects," Justinian quaintly named it *' pars 

quarta sive umbilicus pandectarum." The fifth part contains 

the twenty-eighth to the thirty-sixth books, both inclusive ; 

and is named ^* pars de testamentis," from the title of Book 

XXVIIL, which runs as foUows, " Qui testamenta facere 

possunt, et quemadmodum testamenta facere." These were 

the thirty-six books treated in the lectures of the ancient 

professors of the law. The sixth and seventh parts have no 

special names. The sixth part contains the thirty-seventh 

to the forty-fourth book inclusive, and the seventh part the 

forty-fifth to the ^end of the " Pandects." This division into 

seven parts has no practical value. Justinian says the 

division seven had its origin in the fact that seven was a holy 

number. 

There seems however to have been a better reason than the 
imagined sanctity of the number, in the fact that the divisions of 
the " Edict " were before the minds of the commission. A very 
neat and correct edition of the " Pandects" was published by 
Gontiana Lugd, 1571, in which the "Pandects " are contained 
in seven volumes corresponding to the septum partes of the 
"Edict." 

A third division of the " Pandects " is derived from the glos 
sators, and not from the commissioners appointed by Justinian. 
This division, which was first given at Bologna, was threefold, 
and is as follows — " Digestum VetUs," " Inf ortiatum," and " Dig. 
Novum." The " Digestum Vetus " comprises from the com- 
mencement of the " Pandects " to the 2nd title of Book XXIV. 
inclusive. The " Infortiatiim " commences at the 3rd title 
of Book XXIV*, and extends to the end of Book XXXVIII. 
These books relate to the law of inheritance generally, and 
speaking without particular accuracy to matters relating to 
death. The ** Digestum Novum*' commences at Book 
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XXXIX., and takes in the whole of the remainder to Book 
L. inclusiYe. 

These three prineipal divisions are subdivided each into two 
parts. There is some obscurity in regard to the " Infortiatum." 
At the end of Lex. 82, " Ad legem Falcidiam," Lib. 35, Tit. 2, 
occur the words Tbes pabtes ; from these words to the end 
of Book XXXVIIL were called by this name, *' Tres partes," 
and this portion of the " Pandects " was treated apart and dis- 
tinct. The glossators employed the term ** Infortiatum" for 
the two previous parts. For example, they say, " Infortiatum 
cum tribus partibus ; *^ and Placentius (1192) and others add 
the " Tres partes " to the " Digestum Novum." 

AU our MSS. of the Pandects have this division except the 
<' Codex Florentinus ; " and all the editions that are glossed are 
found in three volumes ; the first volume containing the "Dig. 
Vetus ; " the second volume the " Infortiatum ; " and the 
third the " Dig. Novum." 

We are quite in the dark as to how this division arose, and 
why these names were applied. The most probable explanation 
is that given by Savigny in his " History of the Soman Law," 
and derived from Odofredus (1265), who was not himself a 
glossator, but who lived at the close of the period when they 
flourished. Odofredus informs us that Imerius, the founder of 
the school of the glossators, at Bologna, at the beginning of 
the twelfth century (1140), did not possess a complete copy of 
the " Pandects ; " but only that part which is now called the 
" Digestum Vetus." Soon, however, there came from Eavenna 
the concluding part of the work, from the words " Tres partes," 
in the Lex. 82, "Ad legem Falcid.," to the end of the 
« Pandects," which part was called the " Digestum Novum.** 
The middle part was still missing. Subsequently a more perfect 
copy was discovered, by which the means was furnished to fill 
up the gap between the " Dig. Vetus " and the " Dig. NoYum." 
A curtailment was then made from the " Dig. Novum " by 
taking a portion of it from the " Tres partes " to the end of 
Book XXXVIII., which was brought nto connexion with the 
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middle piece. Thus, this middle portion being increased — 
^zuctum vel augmentatum — as Imerius explains it, obtained the 
xiame of " Infortiatum " or *' augmented." 

The missing portion, it is evident, was never lost entirely in 
Italy, aa some have supposed from the fact that it was not 
originally possessed by the glossators at Bologna. Bartolus, 
in the rubric title D., " Soluto Matrimonio," at which point 
tlie ** Infortiatum " commences, says — *^ hoc volumen (Infor- 
tiatum) nunquam fuit amissum. Semper enim fuit totum volu- 
men Pandectarum Pisis^ et adhuc est.*' * 

The above explanation seems probable, but it is not to be 
regarded as an absolute solution of the difficulty. It seems 
scarcely possible that Imerius could have read lectures over a 
work of which he possessed barely a fragment.t 

We will now speak of the MSS. of this ancient and precious 
mosaic, denominated the "Pandects," By far the most distin- 
guished of all of them is the " Codex Florentinus." This was 
the MS. most esteemed in the time of the glossators, and is often 
mentioned by them in terms of great respect, as the " Lectio 
Pisana." The manuscript itself, at the period of the glossa- 
tors, was not at Florence, but at Pisa ; and many a journey 
was made by these distinguished and ancient annotators, to 
ascertain its readings. It was not till the year 1406, that it 
was brought from Pisa to Florence, where it is still to be seen. 
There are but few manuscripts in the world to which as 
much interest attaches for the jurist as this " Codex Floren- 
tinus." Hence, a few words in respect to it may not be unin- 
teresting. We may observe, that the utmost care is taken to 
preserve this beautiful treasure of antiquity. It is exhibited 
under a glass case ; and a mechanical arrangement is contrived 
to turn over its leaves without placing a finger on the MS. 
itself. It is supposed to have been for centuries at Amalfi ; 

* See Mackeldey, " Modern CivU Law," page 91, note d. 

t See over the " Tres partes," Savigny " Geschichte des Rom. R.," Vol. 
in.,pp. 391-407, Huge Lehrbuch d. jurist. Encydopaedie 1823, p. 241, 
seq. ruchta*s Institutionen, Vol. I., p. 745, et seq., wno takes a different 
view. 
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and, after the siege and overthrow of this place by the arms d 
the Normans and the jealousy of Pisa^ it is said to have become 
at once the spoil and the treasure of the inhabitants of the 
latter city. There is, however, no certain historical data that 
we are aware of upon which to found this opinion. That this 
MS. is not the original copy of the " Pandects," which Jub- 
tinian sent to Italy, as has been sometimes asserted, is preyed 
both by the vellum and the writing. It is supposed that the 
volume was written ' by a Greek at Constantinople, in the 
seventh century ; and that it was sent from thence to Italy, 
in which country it has ever since remained. It is written 
with extraordinary care, and is, by several centuries, the 
oldest MS. of the "Pandects" at present possessed. The 
most ancient among the remaining MSS. dates from the 
twelfth century ; so that this Florentine one is at least 500 
years older than the most ancient of the others. It is possible 
that the active and enterprising inhabitants of Amalfi brought 
it from their settlement at Constantinople. Amalfi, seyen 
miles to the west of Salerno, and thirty to the south of Naples, 
originally an obscure town, by its ceaseless activity, to use the 
words of Gibbon, " displayed the power and rewards of industry. 
50,000 citizens were numbered in the walls of Amalfi ; nor 
was any city more abundantly provided with gold, silver, and 
the objects of precious luxury. The mariners who swarmed 
in her ports, excelled in the theory and practice of navigation ; 
and astronomy, and the discovery of the compass, which has 
opened the globe, is due to their ingenuity or good fortune. 
They had settlements in Constantinople, Antioch, Jerusalem, 
and Alexandria, which acquired the privileges of independent 
colonies." * Such were the people to whom we are indebted 
for this now to us priceless treasure. 

The other MSS. of the " Pandects " now in our possession, 

are of the age of the glossators, or of periods subsequent to 

their times. The " Codex Florentinus *' is, however, not only 

the most ancient MS*, but it is the most correct of them all 

• Gibbon's "Decline and FaU," Vol. IV., p. 72. Ed. 1825. 
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It \ya&y indeed^ been maintained by some, that the alterations 
in the more recent MSS. are merely variations from the one of 
Tvhich we are speaking. If this opinion were correct, there 
would be an end at once to all criticism^ and comparison of 
various readings would be simply useless. In every case of 
doubt, the proper and only course would be to have recourse at 
once to the Florentine MSS. 

Antonio Nicolas, the great Spanish jurist (1617), maintains, 
as well also as Laslius, and Franciscus Taurellius, who pub- 
lished a valuable edition of the '"Pandects," that all these 
vulgate MSS. are derived from the Florentine. This assertion 
Is supposed to be sustained from the circumstance that, in the 
last " Titles of the Digest," a singular confusion has arisen by 
the misplacement of two pages in the binding of that MS. ; so 
that, in Book I., Tit. 17, the leges or fragmenta 158 to 199 
are misplaced, and come after Lex 117. It is a singular fact 
that this error is repeated in all the other MSS. This ia, 
indeed, the principal argument that is employed to prove that 
the Florentine MS. is, so to speak, the parent MS. of all the 
rest. It is, however, by no means conclusive. 

In the " Codex Florentinus " there are a number of lacuna, 
or gaps, which, so far as they occur in the first 43 books, are 
not found in the other MSS. When these are carefully 
examined, it is evident that they could not have been filled up 
by mere conjecture or analogy. Savigny has collected these, 
so that they may be viewed and compared at a glance, and 
when this comparison is made, it is impossible to avoid coming 
to the conclusion that other MSS., besides the "Codex 
Florentinus " were in the hands of the glossators.* 

The possession by the glossators of other MSS. does not 
detract from the value of the " Florentine," but it has given 
rise to what is termed a litera communis sive Bononiensis, 
in distinction to the litera Pisana. The former, which is 
denominated the texttis receptus, elaborated at Bologna, is now 
spoken of as the lectio vulgata. It had for its basis the '^ Codex 

* Savigny's "Gesch. des Rom., R. M. A.," Vol. Ill, p. 419. 
VOL, XX, — NO, XL. T 
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Florentinus '* and other MSS., which have not been handed 
down to our time. 

This lectio Bononiensis was spread in numerous MSS. all 
over Europe, and contains the text and the recension of the 
glossators. 

In speaking of the best editions of the ** Pandects," it is 
quite unnecessary to give a long list of the *^ Corpus Juris 
Civilis." There are three editions of the " Pandects " which 
it is of importance for the jurist to bear in mind. 

The editio princeps which is glossed, is the ** Digestum vetus 
Perug., per Henr., Clayn, 1476," folio: " Inf ortiatum Eom« 
per Vitum Piicher, 1475," folio; "Digestum novum per 
Vitum Piicher, Rom., 1477," folio. This is the oldest known 
edition of the " Pandects." It is printed with great correct- 
ness, and is now regarded as very valuable. It is only to be 
found in public libraries. The basis of this edition, and of the 
subsequent ones, till the Lyons edition of 1510, is the lectio 
vulgata. 

The next edition to be noticed is the " Lectio Haloandrina 
s. norica, ex. rec. Greg. Haloandri (Hafman in Zwickau) 
Norimb., 1529," in quarto, without the glosses. This is an 
edition of very great value, and it is remarkable for the extra- 
ordinary critical acuteness which is shown; unfortunately MSS. 
are mentioned by Haloander as having been used by him, and 
as having been collated for this edition, without his giving the 
names of these MSS., and the sources from whence he derived 
them. In consequence of this omission a suspicion has arisen 
that this editor made a pretended reference to MSS. which he 
had never seen. There seems, however, to be no ground for 
such a suspicion, as it is certain that learned men often took 
away MSS. from libraries which were not returned, which 
fell to their heirs, and were by the latter, in ignorance of their 
value, flung aside as useless, or perhaps even destroyed. In 
this way it is known that MSS. have disappeared in Europe, 
so that the fact that no MSS. are to be fouifd to verify the 
reading of this edition is not sufficient evidence to damnify the 
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tttatementa of this editor. This edition of the ^^ Pandeets/' by 
Haloander^ is very rarely to be met with. It is found some- 
times in one volume^ sometimes in two and also in three volumes. 
It is so printed that it may be thus bound. This should be 
remembered^ as an opportunity to purchase this edition should 
not be allowed to pass by the student of the civil law. The 
now venerable Professor Rosshirt, of Heidelberg, informed the 
writer of this article, that Savigny paid three times more for 
his copy than the Heidelberg Professor, who paid several 
hundred florins for his impression. 

The third and only other edition that need be mentioned is 
known as that of the " Cura Laelii et Francisci Taurelliorum, 
Flor.^ 1553," printed in folio and without the glosses. These 
editors, who are said to have been father and son, were two 
learned Italians, and that which renders this edition of especial 
value is that it is a faithful copy of the " Codex Florentinus " — 
it is not in the least altered, and the possessor of this edition 
has the advantage, to a certain extent, of having the Floren- 
tine MSS. immediately before him. It is a very elegant 
edition, both as regards the paper and the largeness of the 
type, and is found in one, two, or three volumes. 

We will now direct the attention of our readers for a few 
moments to the plan and MSS. of the ^^ Institutes." As to 
the plan a few words will suffice. The " Institutes " were 
compiled upon the basis of the " Institutes " of Gaius, refer- 
ence being made at the same time to those of Florentinus. 
The antiquated laws found in Gaius were removed, and the 
alterations in the law up to the period of Justinian's legislation 
were incorporated. The definitions of Gaius are often re- 
peated by Justinian, or are retained in form and varied only 
in expression, to suit the alteration in the views and laws of 
the time. The treatment of the subject is based upon the 
famous division given by Gaius in his " Institutes " — *^ Omnes 
jus quo utimur, vel ad personas pertinent vel ad res, vel ad 
actiones."* The fourth book of Gaius commences at once 

♦ Gaius, Book I. § 8. 

T 2 
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with the diyision of " Actaones^" into adiones in rem, and in 
personam. The fourth book of Justinian^ on the other hand, 
for the first five titles treats of obligations arising out of delicts, 
the sixth title commencing " de aetionibusJ" The treatment 
of actions by Jnstinian is mnch shorter than that of Grains. 
This arises from the circumstance that in Gains we have a 
full account of the ancient mode of procedure, called the 
legis actio, and also of the mode of legal procedure which came 
into use subsequently to this, and which is termed performu- 
lam. Justinian had no occasion to treat of these ancient 
forms of procedure, as they had gone out of use in his time. 
Apparently to make up for this diminution in the bulk of the 
work, the five titles treating of obligations were added by the 
Emperor to his fourth book. 

In regard to the MSS. of the '' Institutes," they are almost 
innumerable, as, since the age of the glossators, there was no 
jurist of eminence who did not possess one. This was not the 
case with copies of the '' Pandects." Through this mnlii- 
plication of copies of the '^ Institutes," the public libraries of 
Europe are flooded with MSS. of this work. They are, 
however, all of the age of the glossators, or of a subsequent 
one, with the exception of three which belong to the tenth 
and eleventh centuries. It is much to be regretted that these 
MSS. are not only incorrectly written, but are also imperfect; 
so that there is no MSS. of the " Institutes " which for 
accuracy and authority can compare with the " Codex Floren- 
tinus " of the " Pandects." 

There is, however, a fragment of MSS. consisting of only 
four quarto leaves, in the Capitular library, at Yerona, whici 
is supposed to be of the seventh century ; and there are also 
88 leaves of a very old copy in Turin with a gloss, of the 
age when the Byzantines exerdsed rule in Italy.* Our 
limits will not allow of -our giving a list of the MSS. of the 
'' Institutes," but an account of them may be found in the 

♦ SavicrnVs " Gesch. des R. K. im M.A^" VoL DL, 199 S. and 429-<rtf- 
See also Scheurrs ^ Institationen,*' p. 40. 
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valuable and critical edition of that work by ^* Eduardus 
Schraeder^ Berolini^ 1832,'* quarto. 

A few words may be said as to the different editions of the 
'^ Institutes " for critical and educational purposes. 

Of these the editio princeps is that of Peter Schoffer, of 
Gemsheim Mogunt^ I4689 ii^ folio. This edition is intereat- 
ing and valuable^ as it is amongst the earliest results of the 
printing press set up at Mayence, and is known as the glossed 
edition. The following editions are not glossed. '^ Ex. recs. 
Greg. Haloandr^ Norimb., 1629.'* This is a valuable critical 
edition. The next edition for importance is the Paris one of 
Cujacius ; " Cura Jac. Cujacii.^ Paris, 1585," in folio. The 
" Editio Fr. Aug. Biener BeroL, 1812/' in octavo, is worthy 
of note ; as also is that of ^^ C. A. C. Klenze et E. Boecking, 
Berol., 1829," in quarto. Of modem editions, however, 
special attention is called to the following — ** Cura Ed. 
Schraederi, Berol., 1832," in quarto, also stereotyped in Berlin 
in 1836, duodecimo. This edition of Schraeder, a thin quarto 
volume almost the size of folio, is deserving of especial notice, 
as it is a masterpiece of criticism, and all but supersedes 
every other edition. Schraeder united with a number of legal 
friends, intending to produce a critical edition of the entire 
'* Corpus Juris Civilis " after the most minute and searching 
investigation of MSS. editions and every other source that 
might be investigated with a view to the production of a 
perfect edition. The scheme only partially succeeded, some 
of his associates died, and others forsook their work. Schrae- 
der still lives, or did till recently, and has completed this 
perfect and beautiful edition of the " Institutes." It will be 
a cause of great regret to the civilian, if the treasures that 
We been accumulated with such labour, and from so many 
sources, should all be lost. These materials, both for criticism 
<uid for exegesis, would be of immense value. The small 
stereotyped edition of the " Institutes " is published for a 
mere trifle, the larger one is expensive. 
The last edition of the '^Institutes" to be noticed is one of 
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great value. The writer of this article, upon its first appear- 
ance^ introduced it to this country, by calling the attention of 
the late J. G. Phillimore, Q.O., to it, who ordered a copy to 
be purchased for the library of Lincoln's Inn. He abo 
showed one of the earliest copies to Dr. Maine, the late Reader 
on Jurisprudence and the Civil Law at the Middle Temple. 
We give the title, which is a long one : — " Institutionem et 
regularum Juris Romani syntagma exhibens Gai et JuBtiniani 
synopsim Ulpiani librum singularem regularum Pauli senten- 
tiarum delectum tabulas systema institutionun Juri Bomani 
illustrantes prasmissis duodecim tabularum fragmentis. Editit 
et brevi annotatione instruxit Rudolphus Gneist, U.I., Dr. 
LipsisB, 1858." This has been found to be an invaluable worlr 
for the student, and no other edition comprises the same 
amount of condensed information. Professor Gneist gives the 
valuable text of Schraeder for the " Institutes," and that of 
Boecking of Bonn for Gains. The reader can thus at once 
compare the two great institutional writers, as they both meet 
the eye on one and the same page. Gneist is an eminent 
Professor of the Civil Law in the University of Berlin, and 
the hand of a master may be traced throughout the entire 
work. 

It now remains for us to speak of the " Codex " and the 
" Novellas." We have only to direct attention to the " Codex 
repetitae praelectionis," as the " Codex vetus," as mentioned in a 
former article, had been entirely suppressed by order of the 
Emperor. 

As to the plan of the code, we have in a previous article in 
this Review already explained that the intention of Jus- 
tinian was to consolidate all the useful practical constitutions 
of the Emperors, from the reign of Hadrian to his own time. 
It was not necessary to go back further than the reiga of 
Hadrian, as the constitutions promulgated before the reign ot 
this Emperor had been wrought into the Jtera, and thus, so to 
speak, absorbed by the treatment of the great jurists. It was* 
in point of fact, especially the coustitutions from the reign ot 
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Severus to Justinian inclusive that were consolidated in the 
" Codex." 

In the " Codex " all these materials are brought together, 
and then divided into twelve books. Each^book consists of a 
great number of titles^ and each title has an appropriate in- 
scription. The arrangement in the " Codex " is strictly 
chronological, the oldest constitution always coming first. 
Each lex or constitutio has the name of the Emperor^ and also 
of the person or persons to whom it was addressed. One 
example may not be considered tedious. Take the following. 
Book I., Title I. ^^ De summa Trinitate, et fide Catholica, et 
ut nemo de ea publice contendere audeat ; " then follow the 
names of the Emperors : — ^' Imppp. Gratianus, Yalentinianus^ 
et Theodosius ad populum urbis Constantinopolitanse." At 
the end of each constitution is found the name and date of the 
month and also the magistrates pro tern. In the constitution 
above quoted, the subscriptio is as follows : — " Dat. III. Kal. 
Mart. Thessalonicas, Gratiano V. et Theodosio AA. Conss." 
Although this general plan is admirably conceived, unfortu- 
nately both the inscriptions and subscriptions are full of errors. 
In the Eoiegelian edition of the '^ Codex/' Hermann has 
endeavoured to ascertain and correct these errors, so that this 
edition of the ** Code " is for this reason to be preferred. It is 
manifest that the correctness of both the superscriptions and 
subscriptions must be of great importance as regards the 
interpretation of the passages themselves, as when several 
constitutions relating to the same subject come together, the 
exact determination of the persons, the times, and the places, 
aid materially in ascertaining the precise thought coqtained in 
the law itself. As to the MSS. of the " Codex," — these are 
legion; but none are as old, nor, for correctness, are com- 
parable with the " Codex Florentinus " of the " Pandectae." 
There is the fragment of a very old MS., a rescriptus con- 
sisting of 71 leaves, in the cathedral library at Verona. This 
MS. contains the Greek constitutions. There are also two 
incomplete MSS. of the tenth century at Pistoria and Monte 
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Cassino. Those MSS. which originated in the schools of the 
glossators, contain only the nine first books of the ^^ Codex." 
It would appear that Irnerius passed over the three last books 
as possessing no practical value, and these were omitted by 
the copyists under the name of the tres libru The MSS. now 
referred to contain scarcely any inscriptions or subscriptions, 
and none of the Greek constitutions. 

The inaccuracy of the MSS. of the " Oodex" renders the 
criticism of this portion of the corpus juris exceedingly diffi- 
cult. The difficulty is both qualitative and quantitative. Tie 
Greek constitutions are so defective that it became a proverb 
— GrcBca non legemus. The fact that the Greek constitution 
had, to a great extent, disappeared froni the MSS., led the 
editors of new editions to exert themselves, if possible, to 
repair these defects from other sources. Thus Augustine, 
Charondas, Cujacius, and Contius, in the sixteenth century, 
and Witte,J Bieners, and Heimbach in our own time, have 
succeeded in partially restoring them from what is termed the 
"Basilica;" {ra fiaaiXiKo.) (vo/itKa) also 6 jSatnXiicoc (vo/zoc)> 
the "Acts of the Council of Ephesus," and other sourcea 
It is for this reason that the parts restored are called leffes sine 
constitutiones restitutes* These leges restitutes^ however, do 
not avail as practical law, as the restitution having taken place 
since the age of the glossators, they are of necessity unglossed. 
It is the lex glossata^ as it is termed, and no other f^Tt, 
which can be quoted in those countries which receive the 
Roman law into their jurisprudence. Hence the maxim has 
arisen — " Quicquid non agnoscit glossa nee agnoscit curia." 
Still these leges restitutce are of great importance so far as 
regards interpretation. 

As the modern editions of the code contain the restored 
parts, they are regarded, from this circumstance, as possessing 
a higher practical value. 

In speakifag of the editions of the " Codex," there are two 

* Mackeldey, "Mbd. Civ. Law," p. 58. 
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to which especial attention should be directed. The first is 

the glossed editio princeps for the first nine books^ published 

at Mayence — " Mogunt. per Petr. Schoyffer de Gernsheyro, 

1475," foUo; for the last three books — " Romse per Vitum 

Piicher, 1476," also folio. The second edition to be mentioned 

is " Ex. rec. Greg. Haloandri, Norimb., 1530,'' folio. To these 

may be added the edition of Contius, Paris, 1562, folio; that 

of Russard, Antwerp, 1567, folio ; and that of Charondas, also 

at Antwerp, 1575, folio. These are the principal editions 

published separately, and not as constituent parts of the 

" Corpus Juris Civilis." The edition of the " Codex," by 

Greg. Haloander, is by no means so celebrated as his edition 

of the ** Pandects," already noticed. 

In concluding this article it only remains to us to^speak of 
the " Novellae." The '' Novels " consist of '' Constitutions " in 
the Greek language, published by the Emperor, at different 
dates^ after the " Codex." The " Codex," as mentioned in a 
previous article, was published on December 31, 534, and the 
first " Novellae," the very following day, Jan. 1, 535. 

It was the intention of the Emperor Justinian to have made 
an official collection of the " Novellas," but he did not live to 
complete his plan. It is in consequence of this that we possess 
only private collections of the ** Novels." Of these collections 
the following are especiaUy worthy of notice. 

The first to be mentioned was made during the lifetime of 
Justinian, towards the close of his reign, by Julianus, who 
was an antecessor or professor of the law. His collection was 
in the Latin tongue, and is often referred to as the " Novelise " 
for the Occident. It is not a Latin translation of the Greek 
original *^ Constitutions," but the ^^ Novelise " are, as it were, 
re-wrought, and ^^ Julianus Antecessor," as he is called, seems 
to have been satisfied with presenting the substaqce of the 
originab in a condensed form. He has treated 125 of the 
*^ Novellas " in this manner. 

This *^ Epitome Novellarum," or "Liber Novellarum," of 
the Constantinople professor, as it is usually called, was widely 



568 JktSS. and Editions of the " Corpus Juris CiviltSi^* 

spread in the East^ and was known as the '^ Epitome Julianix^^ 
The Greek originals were scarcely known. Puchta is of 
opinion that this collection was made in order to enable the 
Emperor more easily to govern Italy.* It was this selection 
from the legislation of Justinian that was more extensively 
spread in Italy at the time of the glossators than any other^ 
and is cited by them under the terms novella^ or liber novel- 
laruniy or lex Romana merely, or by some similar expression. 

About the end of the sixth century, a Latin translation of the 
" Novelise," [was made by an anonymous author, which con- 
tained 134 of the " Novels." This, which is a faithful transla- 
tion is now termed the versio vulgata^ but was called by the old 
glossators the corpus authenticuniy in order to distinguish it 
from the ^^ Epitome Juliani." Taking this as an example, 
they divided the " Novelise " into nine collections, f The versio 
vulgattty is more complete than the " Epitome Juliani," but not 
so complete as the Greek. It is a literal verbal translation, 
most wretchedly done, and the meaning is often misunder- 
stood. 

In addition to the above mentioned " Epitome Juliani," and 
the versio vulffata, an oriental collection of the " Novellae " waa 
made in the Greek language. This Byzantine work consists of 
168 "Novelise," and other authoritative documents :—»namely> 
some " Novelise" of Latin Emperors, and four " Edicta '* of the 
Prefecti Prsetorio, to which may also be added thirteen '* Edicta 
Justiniani," also written in the Greek tongue. In addition to 
the above collection we are in possession of the so-called 
" Index" — the index regince^ from the library of the Queen 
Christina of Sweden. Also two MSS», complementary to each 
other, the one a Florentine, and the other a Venetian MS.,t 
It would appear that the glossators were QOt acquainted with 
the Byzautine or Greek edition of the "Novelise," or if they 
knew of thia collection they appear entirely to have ignored it. 

* " Puchta Institu.," Vol. I, p. 740. 

+ Mackeldey, "Mod. Civ. Law," pp. 59-60. 

t " ISheurl Instit.," p. 44. 
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They seem only to have had the two Latin collections, the 
•^ Juliani " and the versio vulgata. When they commenced 
their labours, they seem to have possessed only the liber 
novellarum of Justinian. 

After a short time, however, the mrsio vulgata became the 

acknowledged text. The versio vulgata^ which, as we have 

observed, consisted of 134 " Novellae," was at first questioned 

as to its 'genuineness by Irnerius, but at last received by him 

and used as possessing authority in the school of Bologna. 

As the ^* Epitome Juliani " was circulated and quoted as the 

** Liber Novellarum," so the versio vulgata was spread abroad 

and known as the ** Liber Authenticum." The whole of the 

latter woik was not regarded as of practical importance, 37 

"Novellae'' were thus rejected, 97 only were received and 

" glossed," as it is termed, at Bologna. 

These 97 " NovellaB,*' or, ordinaries authenticee were 
arranged in *' IX. CoUationes *' or, as it were, in nine books. 

This was done upon the pattern of the nine books of the 
" Codex." Ea^h collatio was arranged in titles, and each title 
has a rubric, and contains one of the "Novellae." This 
arrangement is quite different from that of our present 
editions of the " Novels." 

The " Novellas " excluded from this collection were called 
extraordinarite, or extravagantesy and were arranged in ** III. 
CoUationes, tres tibri.^^ 

Subsequently, however, these last authenticee were partly 
inserted in the MSS. of the « IX. CoUationes." 

The present editions of the "Novellas," differ from these 
eariy copies, both as regards quantity and arrangement. As 
to quantity, the authenticee contains 97 "NoveUae," our 
present editions 168. As to arrangement, the old copies were 
divided into « CoUationes," " Titles," and « NoveU«." In our 
editions the " Novellas " are numbered regularly from 1 to 168. 
In consequence of this, the mode of quotation is very different 
at the present time from that which was in use formerly. 
This new arrangement was introduced in the sixteenth 



270 MSS. and Editions of the " Corpus Juris Citiilis-^ 

century, when that of the MSS. and the early editions of tlie 
times of the glofisators was superseded. In consequence of 
this alteration it is difficult to find the quotations as originally 
indicated by the glossators in our present editions. 

This difficulty, however, is completely obviated in the 
edition of the Fratres Kriegelii, in which two tabula 
synoptica are given. One of these is intitled " Novellarum 
Constitutioneni et CoUationem," the other ** Constitutionem 
Novellarum et Collationem." By means of these synoptica 
tabula the passage quoted by the glossator may be ascertained 
at a glance. This tabula will be found in the edition referred 
to between the preface and the " Novellae." It is, however, 
a disadvantage, or at least an inconvenience, that the quota* 
tions of the earliest commentators are made with reference to 
MSS. and editions arranged upon a different principle to that 
which regulates the editions used in modern times. 

All that now remains to be done is, to place before our 
readers the names of the principal editions of the " NoveUae.'' 
They are briefly as follows : — 1. The " Editio Princeps 
Romse per Vitum Piicler, 1476," folio — in connection with 
the last books of the " Codex." This is the glossed edition. 
It contains the 97 received "Novellae" of the autheniicum, 
with some of the authentic^ extravagantes. This edition 
has merely the Latin text of the versio vulgata. The 
following editions are not glossed. 2. " Grasce et Latine 
cura Greg. Haloandri Norimb., 1530," folio. 3. " Graece 
cum Novellis Leonis et Justiniani, edictis XIII., ex rec. Henr. 
Scrimgeri, Geneva, 1558," folio. 4. "Ed. Contii, Paris, 1559/' 
folio. 5. " Novellas Constitutiones ex Graeco in Latinum 
conversae et notis illustratae et J. F, Hombergk zu Vach 
Marb., 1717," quarto. This is an admirable translation by 
Hombergk, far more readable than the versio vulgata, and is 
found in all the new editions. 

A new edition of the authenticum was published by G. C 
Heimbach, in Lips., 1851. MarczoU, in his " Institutes," calls 
this anew edition of the " Novellae," with rich critical apparatus. 
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This, however, is a mistake. It is not a new edition of the 
"Noval^B ; " but simply the Authenticum in its original form. 
Heimbach's object was to present the liber authenticum as it 
was in the times of the glossators.* 

And now the object proposed in this article is, it is hoped, 
attained — namely, to present in a short space a glance at the 
plan of the various parts of the " Corpus Juris Oivilis" the MSS, 
and the editions of this wondrously able though complex collec- 
tion of juridical lore. For ages this work has been the study 
and the delight of the western nations. The finest minds of past 
times have been engaged upon its perusal, and the acutest 
intellects have been sharpened by the contemplation of its pre- 
cepts. Like the Divine Word, it has stood many assaults, but 
it has survived them all. The " Corpus Juris Civilis " stands 
unrivalled among all legal compendiums. Its mighty influence 
has been greater than the poems of Homer, and second only to 
the Bible. Even to those uninterested in legal pursuits, the 
brief sketch we have presented must be suggestive. The work 
carries us back to the law students of the ancient schools of 
the fifth and the sixth centuries ; we are at a later period, 
when the gloom of mediasval darkness veiled almost all 
around, gladdened by the soUtary lights of the school at 
Bologna, and its illustrious doctors of the law. We behold 
that brightness flashing across the main, and illuminating the 
ancient halls of Oxford. Not far from the old heavy cathedral 
at Mayence, on the banks of the Rhine, we see the German 
printer with his first rude press, casting off sheet after sheet of 
the great work, to the joy and astonishment of the scholars of 
Europe. We stand by that fine old MSS. more than a 
thousand years old, the " Codex Florentinus,'* and'think of the 
hand that penned that matchless copy, and of the good fortune 
that has preserved it from the chances of destruction during so 
long an interval in the flight of time. The writer, with some 
iew others in this land, will be carried back to those simple 

* Marezoll'8 "Instit.," p. 119. 
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rude halls of a foreign university^ in which there was no 
pretence but much real scholarship^ and to the unassuming 
earnest men who, immersed in the realm of contemplation, are 
toiling and teaching, and unconsciously to the rest of the 
world, but subject to the will of the All-wise Disposer, con- 
trdling by their labour the world's great future. 



Art. VL— a COURT OF INQUIRY INTO THE 
MEDICAL EVIDENCES OP CRIME. 

TN almost every trial for the crimes of murder and man- 
slaughter, a considerable amount of medical evidence is 
adduced in support of the case for the prosecution, and the 
case for the defence. Men of eminence in the medical pro- 
fession are examined as witnesses on both sides, and often the 
evidence which they give is of the most conflicting character. 
Judge, jury, and' counsel are alike perplexed, and know not 
which of the witnesses is right. The question involved maybe 
one of the utmost difficulty; it may, indeed, be one on which 
the whole medical profession is divided ; but still the jorj— 
among whom there is not a single man belonging to that 
profession, and few, if any, who have even the slightest 
knowledge of medical phraseology — are asked to weigh the 
evidence which they have heard, and decide the question at 
issue. I am aware that the medical testimony adduced for the 
defence is often brought forward solely for the purpose of 
mystifying the jury in the hope of thereby gaining from them 
a favourable verdict, through dread lest they should condenui 
an innocent man ; and that often there is no real difference 
between the witnesses, the difficulty arising simply from the 
fact that they are each looking at the question from a different 
point of view. But still it frequently happens that the ques- 
tion sought to be decided is one of the utmost difficulty, and 
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requires for its decision — nay, for the appreciation of the 
diflSculty — an intimate knowledge of the subject: and even 
that knowledge is sometimes insufficient. Take for instance 
the case of insanity, which is not unfrequently pleaded in 
defence of murder and manslaughter. To decide whether 
a man is or is not insane is often most difficult Men of 
eminence and large experience are almost every day at issue 
on such questions. The malady assumes so many f eatiu*e8 that 
it is sometimes actually impossible to decide whether or not 
a man is insane. And yet juries on criminal trials are gravely 
asked to do so. Professor A swears that he believes certain 
acts of the accused to be the clearest possible evidence of in- 
sanity, while Professor B is equally certain that they are not. 
Upon what grounds do the jury accept the evidence of Pro- 
fessor A in preference to that of Professor B ? They, cannot 
tell. They have not tiie slightest notion which of the witnesses 
is most probably correct. In fact, they do not understand the 
matter at all. They give an opinion, but for that opinion they 
have no foundation whatever, unless it be something like this 
— ^they have heard often of Prpfessor A as a man of great 
ability, but have never heard of Professor B, therefore Pro- 
fessor A is right ; or, they are convinced by the manner in 
which Professor A gave his evidence that he is right ; there- 
fore Professor B is wrong; or some other reason equally 
absurd. This occurs on almost every occasion when juries 
are required to decide upon conflicting medical testimony. As 
the life of a human being depends upon the verdict which the 
jury return, it is surely not too much to ask that a verdict on 
Buch questions be sought only from men who are capable, by 
training and experience, of appreciating the evidence adduced 
on either side, and giving to it the true value to which it is 
entitled. I cannot help regarding the present system as par- 
taking largely of the character of a judicial farce ; and it is a 
matter of astonishment to me that the legislature has not, long 
ago, put an end to a mockery so apparent, and so full of 
injustice to persons accused of murder and manslaughter. 
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The remedy for the state of matters alluded to is very 
simple. It could easily be effected by establishing a Court of 
Inquiry into the medical evidences of crime. The judges in 
that Court would be men of eminence in the medical profession 
— ^say three or five in number, to avoid an equal division ia case 
of difference of opinion. The duties entrusted to them would 
be to fix a day previous to the trial of the accused, on whici 
the whole medical evidence for the prosecution and the defence 
would be laid before them. On the close of the medical proof 
the Court would take it into their deliberate consideration, 
and draw up a report thereon ; that report would decide the 
manner in which death was caused — say by poison ;* but i^ 
would not of course interfere with the question whether the 
poison was administered by the accused. If the defence of 
insanity were pleaded, the Court of Inquiry would also hear 
such evidence as might be adduced to establish the plea, and 
the report would express the opinion of the Court whether the 
accused, at the time the alleged crime was committed, or at the 
date of the inquiry, was labouring under insanity. The report 
would be the only evidence Jaid before the jury at the trial 
with reference to the cause of death, and the insanity or non- 
insanity of the accused, unless when it bore that the accused 
was not insane at the time the alleged crime was committed, 
but was insane at the date of the inquiry. In that case it 
would be necessary for the jury to hear evidence on the ques- 
tion whether he was still insane at the date of the trial. If the 
report bore that the accused was insane at the time the alleged 
crime was perpetrated, it would be laid before the jury simply 
as a matter of form, and ratified by them, when the case would 
be disposed of as at present. If, on the other hand, the report 
bore that the deceased did not die from the effects of poison, 
then on the day of trial the judge, without the intervention of 

* I take the case of death by poison, simply for the purpose of iUustratiDg 
the practical working of the system proposed above. There would, doubt- 
less, be a slight variaGon ia the details according to the peculiar circum- 
stances of each case. 
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the jury, ijvould discharge the accused as not guilty ; while if 
it bore tHat the deceased died from the effects of poison^ then 
the jury -would accept that as a proved facf, and the case would 
be proceeded with in the usual way, in order that they might 
decide whether or not the poison was administered by the 
accused, and, if administered by him, whether for the purpose of 
causing death. In short, instead of the jury being called upon, 
as now, to decide the double question of whether the deceased 
died from the effects of poison, and if so, whether the poison 
was administered by the accused for the purpose of causing 
dieath — ^including the question of the insanity or non-insanity 
of the accused, when that was raised — they would only be 
^ked to decide whether the accused administered the poison ; 
the fact that death was caused by poison being already estab- 
lished by the report of the Court of Inquiry, 

If such a system were adopted, the jury at the trial woidd 
have nothing to do with the medical testimony except in one 
instance — when the report bore that the accused had become 
insane after the date of the alleged murder, and was insane at 
the date of the inquiry. In that case they would have to 
decide whether between the date of the inquiry and the day 
of trial, he had recovered from insanity. That, however, 
would be comparatively easy, as the time to be embraced in 
their inquiry would be limited — at most, perhaps, three days. 
It would be a simple matter to say whether an important 
change had taken place in the accused during that time — the 
accused, of course, having the benefit of any doubt. 

It cannot be objected that such a system would prejudge 
the case, for the cause of death would alone be decided unless 
iiisanity were pleaded as a defence. The report would not 
touch upon the guilt or innocence of the accused, that, being 
left for the decision of the jury. The only reference to the 
accused which would be made in the report would be when 
insanity was pleaded ; and in that case it would only decide 
whether he was insane at a particular time, still leaving un- 

TOL. XX, — NO. XL. U 
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touched the question of his guilt or innocence of the crime 
charged against him. 

If a Court of Inquiry^ like that suggested^ were instituted, 
it would^ I thinks be beneficial to the interests of the public, 
the jury, and the accused. It would be beneficial to the 
public in respect that it would more effectually ensure the 
punishment of criminals by the rejection of sham defences of 
insanity, because the Court of Inquiry would be capable of 
deciding whether or not the accused really was insane. It 
would be beneficial to the jury in respect that it would rid 
them of the disagreeable duty of having to decide questions 
of the merits of which they are wholly ignorant, and cannot 
reasonably be expected to be otherwise, and would leave them 
to deal only with what they are more capable of ^undeistand- 
ing. And it would be beneficial to the accused in respect that 
the medical testimony adduced on his behalf, if real and not a 
sham, would be appreciated at its true value, and not ran the 
risk which it does in the hands of the jury of having little or 
no weight given to it at all. And, finally, it would tend to 
the improvement of our criminal jurisprudence by removing 
from it the anomaly of having disputed questions in medicine 
decided by men unconnected with the profession, who know 
nothing whatever of the merits of the questions at issue. 

This subject has more tiian once attracted attention, and 
various proposals have been made for avoiding the .existing 
anomaly. Among others it has been suggested that a certain 
number of scientific men should sit upon juries and hear the 
evidence as ordinary jurors do at present. That suggestion is 
however objectionable in several important respects. In the 
first place the selection of scientific men could not well be 
limited to men of recognised ability unless a remuneration were 
allowed for their services, and to do so would only be to intro- 
duce the new anomaly of remunerating one portion of the jury 
while another portion was left unremunerated, which would be 
unjust to the latter. Again, it could not be relied upon that 
the opinion of the scientific jurors would be adopted by their 
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co-jurors. If it were not adopted^ the eerviccB of the scientific 
men might as well have been dispensed with; while, if 
adopted, the services of the non-scientific men would be merely 
nominal. Other objections might be urged, but to do so is 
unnecessary, as it is ajfiparent at the first glance that if this 
plan were carried out it would be either wholly unworkable, or 
lead to endless confusion and error. 

It has also been proposed that the existing Court should 
have power to refer scientific questions of importance to a 
subsidiary jury of experts, who would certify their answers to 
the Court, which answers would be made the basis of the sub- 
sequent proceedings. This proposal is in principle somewhat 
similar to what I have suggested ; but it appears to me to be 
objectionable in this respect, that the scientific questions 
referred to would only arise in the course of the trial ; that, 
consequently, an adjournment of the trial would be necessitated 
until the answers had been returned, which would be a source 
of much inconvenience to jurors ; that the questions submitted 
and the answers returned would be based upon evidence pre- 
viously adduced, but not in presence of the referees, and that 
in consequence the questions might not be sufficiently compre- 
hensive, and would not elicit the same answers which would 
have been returned had the referees been present when the 
examination took place, and had an opportunity of putting 
such questions to the witnesses as they might deem necessary 
by reason of their superior knowledge. Besides, such a course • 
would^ obviously, tend to produce much irregularity. 

The establishment of a Court of Inquiry into the medical 
evidences of crime, appears to me to be the most regular of 
these three courses ; and I fail to see any better mode of pro- 
cedure which could be adopted. The reference of scientific 
questions, and the introduction of scientific men into juries, 
have been objected to by Mr. Fitzjames Stephen, in his work 
on the Criminal Law of England; and it seems to me that, 
if his objections are good at all, they are also good against the 
course which I have suggested. But I am inclined to think 

U 2 
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that Mr. Stephen's objections— except in so far as they refer to 
difficulties of detail and practice — are more fanciful than real. 
He thinks the suggestions which have been made proceed 
** upon a misapprehension of the result to be reached, and the 
mode of reaching it. It assumes that the object of inquiry 
is the attainment of truths simply ; and that scientific men 
are more likely to attain it than others. To this it may be 
replied^ that the result to be reached is not truth, amply, but 
such an approach to truth as the average run of men are capable 
of making; and that this result is more likely to be found in 
the opinions of common than in those of scientific jurors. * 

And^ he adds f — *^ the principle upon which the system of 
trial by jury proceeds is, tiiat no one shall be punished unless 
the proofa of his guilt are such as to remove all doubt upon 
the subject from the minds of twelve men who represent the 
average intelligence of the country. The question is not 
whether the man is guilty, but whether the jury have any 
reasonable doubt that he is guilty." Upon this theory Mr. 
Stephen founds his objection. The assertion that <^ the result 
to be reached is not truth, simply, but such an approach to 
truth as the average run of men are capable of making "—that 
** the question is not whether the man is guilty, but whether 
the jury have any reasonable doubt that he is guilty " — ^is plau- 
sible, and is apparently confirmed by the material of which 
juries are composed. But is it, nevertheless, consistent with 
fact, and, if so, is it consistent with justice, or even expe- 
diency? One illustration wiQ suffice to show what would 
be the effect of such a theory if carried out in practice. A 
person is accused of the crime of murder, and a combi- 
nation of circumstances point so strongly to him as gniltj 
of the crime, that no doubt of his guilt is left in the minds 
of the jury before whom he is tried; they accordingly, 

* *' A Grenenl View of the GrimHial Law of Enj^d.** By James Fitf- 
james Stephen, M. A., &c. Lcmdon and Cambridge : MaemOlan & Co^ 
1863, pp. 20», 210. 

t P. 210. 
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vrithout hesitation, return a verdict of guilty, and sentence 
of death is pronounced. Previous to the execution of the 
sentence, however, the fact is discovered that the person 
so accused and condemned was in no way connected with the 
murder. In that case, would it be consistent with either law 
or justice to carry out the sentence ? If Mr. Stephen's theory 
be correct, it would ; because the result to be reached by the 
trial ^^ is not truth, simply, but such an approach to truth as 
the average run of men are capable of making " — not ^^ whether 
the man is guilty, but whether the jury have any reasonable 
doubt that he is guilty." In the case supposed, there is every- 
thing demanded by Mr. Stephen : the verdict is " not truth, 
simply " — it is not truth at all ; but it certainly is " such an 
approach to truih as the average run of men * are capable of 
making. The jury " have no reasonable doubt " — they have 
no doubt whatever — that he is guilty ; consequently, it is right 
and proper to carry out the sentence. According to Mr. 
Stephen it is of no importance whether the verdict is true or 
untrue, if it be " such an approach to truth as the average run 
of men are capable of making ; " if only the jury ** have no 
reasonable doubt " of the guilt of the accused. In the case 
referred to, we have this ^* average approach to truth," and we 
have " no reasonable doubt " on the part of the jury ; but we 
have, also, the fact made clearly apparent, that that " average 
approach to truth" is no approach to truth at all, but is grossly 
and manifestly untrue. I apprehend, Mr. Stephen would not 
support his theory so far as to say that, in the case supposed, the 
sentence ought to be carried out by the infliction of de^th on 
an innocent man. If the theory cannot be carried out in 
practice, or if It is unjust to carry it out in practice, it is abso- 
lutely worthless. It cannot be objected that the case supposed 
is altogether imaginary, and unlikely ever to occur, for it has 
occiured repeatedly, not only in this but in other countries. 

* I proceed upon the supposition that juries, as at present composed, 
*' fairly represent the average intelligence of the country," although this is 
open to question. 
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If Mr. Stephen's assertion were true, it would be clearly incon- 
sistent alike with expediency and justice ; and the system which 
recognised such a principle, would be deserving of the most 
severe censure instead of admiration. But I maintain that the 
result to be reached by the trial is not only ** such an approach 
to the truth as the average run of men are capable of making ; " 
but, on the contrary, the nearest possible approach to truth ; 
and I am confirmed in that view by the history of our criminal 
jurisprudence — although I readily admit that, by the system as 
it at present exists, that result is not attained so surely as 
it might be. It is because I believe that the nearest possible 
approach to truth is the object of the trial, that I advocate the 
adoption of such changes in our criminal law as may tend to its 
greater perfection. We cannot be absolutely i^ertain that any 
verdict, however carefully formed, is true; but we can take 
such measures as are within our power, for attaining the 
nearest possible approach to truth. And surely, in a question 
of such magnitude, and involving consequences so serious, as 
the guilt or innocence of a crime — it may be murder — ^it is 
not demanding too much to require that every precaution 
should be taken for ensuring as near an approach to absolute 
truth as is possible, bearing in mind that the person accused is 
in law — and must for the purpose of justice be presumed — 
innocent, until his guilt has been proved. 

It may, however, be said, in support of Mr. Stephen's view 
of the principle of trial — ^that " the result to be reached is not 
truth, simply, but such an approach to truth as the average 
run of men are capable of making : " ^^ Admitting that it 
would be inexpedient and unjust to carry out the sentence in 
the case supposed, it is not the principle of trial that is thereby 
affected, but only the propriety of carrying out the sentence 
which followed upon the verdict returned by the jury. The 
principle of trial may be sound, but notwithstanding, it would, in 
certain circumstances, be highly inexpedient and unjust to give 
effect to the sentence, which, in this case, is not a consequence of 
the principle." To which I reply — admitting that in this case 
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the sentence ia not a consequence of the principle, its execution 
IS ; and the principle — ^not the verdict*— and its conseqaences, 
are inseparably connected. If the principle is sound and just, 
then the punishment awarded by the sentence pronounced 
ujK)n a verdict of guilty, if carried into effect, would, in conse- 
quence of the principle, be a just punishment, notwithstanding 
that innocence had been clearly demonstrated between the 
passing of sentence and its execution. That is the position in 
which Mr. Stephen is placed by his principle of trial. The 
verdict I admit to be sound, as arrived at from the evidence 
given at the trial. • It is only the principle of trial stated by 
Mr. Stephen which I do not admit to be correct, because it 
leads to the conclusion that a person may be legally and justly 
punished for a crime of which he is known to be entirely inno- 
cent. I fail to see how the conclusion which I have drawn as 
the result of Mr. Stephen's theory can be avoided ; and if it 
cannot be avoided, the principle is manifestly unjust, and incon- 
sistent vrith the fundamental principles of all criminal juris- 
prudence. 

Mr. Stephen proceeds to support his theory and argument 
with illustrations ; but it is unnecessary to refer to these, for 
if the theory is fallacious, then the argument built upon it falls 
to the ground, and the illustrations are useless. I maintain 
that the theory is fallacious. 

Mr. Stephen further asserts, that men of " ordinary intelli- 
gence " are more likely to arrive at a true and unprejudiced 
conclusion as to the result of scientific evidence than are a 
jury of experts.f This doctrine is somewhat strange, if not 
startling. A jury of twelve men of " ordinary intelligence," 
after hearing the evidence pro and con, are better able to 
decide questions of medicine than a jury of doctors — ^in short, 
men wholly ignorant of a particular subject are more capable 
ti giving a sound opinion on a question connected therewith, 

* In the case sapposed above, the sentence is a consequence of the ver- 
dict ; but it is only the infliction of the punishment, or execution of the 
sentence, which is a consequence of the principle referred to. 

t P. 212. 
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after hearing evidence^ than men who have made that par- 
ticular subject the study of their lives. It may be said, that 
the question which the jury have to decide is not a question of 
medicine^ but a question of fact ; and a man of ordinary intelli- 
gence> though not a doctor^ is as capable of deciding what is a 
fact as a doctor is. But it is just upon this question of fact, 
that it appears to me Mr. Stephen, and those who support his 
views^ err. The question to be decided certainly is a questaoi} 
of fact — guilty or not guilty; but the decision of that fact 
involves a question in medicine, and turns upon that question. 
When once, the medical question is decided, then it is compara- 
tively an easy matter to decide the other question of fact- 
guilty or not guilty ; and non-experts, or men of " ordinary 
intelligence " may be quite capable of deciding it. The diflBiculty 
lies in arriving at a decision upon the medical question ; md 
it is here that the knowledge of the expert is needed. " But," 
it may be said, " the jury have the evidence of experts, which 
is conclusive of the medical question." This would be true if 
that evidence went all one way ; there would then be no diffi- 
culty whatever. It is only in cases in which there is muci 
conflicting testimony given by the experts, that the difficulty 
arises; and that diflicuJty consists in deciding between the 
experts on the points on which they differ. The judge, in 
some cases, may be able to afford assistance to the jury ; bu; 
his opinion, on other than legal questions, is not to be relied 
upon. He may know quite as little of the particular scientific 
question in dispute as the most ignorant member of the jury. 

The most serious objections to the institution of a Court of 
Inquiry into the medical evidences of crime are involved in 
difficulties of detail ; but even these might, to a considerable 
extent, be avoided at first ; and, after some experience, he 
wholly surmounted. 

J. Campbell Smith, JOT' 
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Art. Vn.— ALABAMA AND SHENANDOAH: 
AMERICAN CLAIMS. 

Supplements to the London Gazette; October 11, November 11, 
and December 22, 1865. 

TN a former article (Vol. XV., p. 112) we reviewed the 
-*- facts connected with the escape of the Alabama from 
TAverpool, and the question whether, by reason of them, this 
country was chargeable with any failure to perform its inter- 
national duties. These facts were, in short, that, not to 
mention other applicable provisions of the Foreign Enlistment 
Act, its fifth section gives power to the officers of the customs 
to detain any vessel having on board persons enlisted or 
engaged within the kingdom for foreign military or naval 
service; that on July 21, 1862, the United States' Consul at 
Liverpool requested the collector of customs at that port to 
seize the gunboat, afterwards known as the Alabama, com- 
municating to him at the same time six affidavits, one of 
which, not to mention other evidence contained in them of a 
breach of the Foreign Enlistment Act, proved flie engagement 
of the deponent within the kingdom, expressly to fight for the 
Confederate government on board that gunboat, and the 
presence on board of her of about 30 more hands engaged for 
tne same service ; that on the 22nd, the heads of the customs 
department in London transmitted to the collector at Liverpool, 
for his government, the advice of their solicitor on such 
request and affidavits, in obedience to which the collector 
declined to seize the gunboat ; that on the 23rd, the present 
Solicitor-General advised the American minister, on the same 
evidence, that there was a case for her detention ; that on the 
28th, the above six and two other affidavits were laid, we 
presume by the treasury, before the gentlemen who are 
Commonly called the law officers of the crown, but who are 
not more law officers of the crown than are the gentlemen 
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who advise the customs department; that^ with- laudable 
celerity, the so-called law officers of the crown advised on the 
next day that the ship must be stopped, and the govern- 
ment therefore immediately telegraphed to Liverpool to stop 
her, but too late. And upon the above facts our conclusion 
was that a most unfortunate slip had been made, resulting in 
an actual failure to perform our international duties, but that 
there was no cause to be dissatisfied ^with the spirit of the 
cabinet with regard to the performance of those duties. 

The subsequent career of the Alabama may be summed 
up in the words of the foreign office memorandum, printed in 
the second of the supplements named at the head of this 
article. 

" The law officers reported (July 29) that she should be seized ; 
but on the mornlDg of the 29th she bad sailed from the Mersey under 
pretext of a trial trip. A copy of the law officers' opinion was 
sent to the Bahamas, in case of the Alabama going there. She 
however proceeded to Angra Bay, Azores, where she met the 
Bahama and Agrippina, with her armament, her commander, 
Captain Semmes, and 42 seamen. She then hoisted the Confederate 
flag and sailed for Port Boyal, Martinique, next to Blanco IsIaDd, 
belonging to Venezuela, where she coaled, then to Arkas Keys, 
then destroyed the United States' ship Hatteras off Galveston, 
and afterwards to Jamaica, where she was received and recognised 
as a regularly commissioned ship of war. She continued her depr^ 
dations at the Cape of Good Hope and elsewhere, until she was 
finally sunk by the United States' ship Kearsarge off Cherbourg, 
June 19, 1864." 

Upon this^ the question naturally first arises^ what constitutes 
a lawful commission of war ? Upon the revolt of the Low Coun- 
tries against Philip 11.^ the founder of Dutch liberfy^apfittentlj 
in 1568 or the beginning of 1569, ** issued commissions, in Iiis 
capacity of sovereign" Prince of Orange, "to Various seafaring 
persons, who were empowered to cruise against Spanish com- 
merce " (Motley's Rise of the Dutch Republic, ed. in 1 yoI, 
p. 449). Orange was however a purely inland principality; 
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and I>r. Twiss writes (Law of Nations, &c.. Vol. I, p. 386), 
that ** not only Spain, but other powers, refused to recognise 
the laMrfulness of the letters of marque and reprisals issued by 
the Prince of Orange, in 1569, on the ground that he was not 
competent to grant them, not having any admiralty jurisdic- 
tion. But, after he had been nominated admiral of the 
United Provinces in 1576, the neutral European powers recog- 
nised the legality of his letters patent, although Spain con- 
tinued for a considerable time to treat the sea-beggars — ^for 

such they were called, by way of contempt — as pirates/' 

In connection with the above instance, it will be useful to 

consider the following, the account of which I extract from 

Sir ft. Fhillimore's Commentaries upon International Law, 

Vol. I., p. 398 & sq. :— 

^< Soon after the abdication of James II., an international question 
of very great importance arose, namely what character should be 
ascribed to privateers commissioned by the monarch who had abdi- 
cated to make war against the adherents of William in., or rather 
against the English while under his rule. . . . The question, it 
should be observed, did not arise in its full breadth and importance 
until James II. had been expelled from Ireland as well as England — 
until, in fact, he was a sovereign claiming to be such de jure^ but 
confessedly without ten*itory. It appears that James, after he was in 
this condition, continued to issue letters of marque to his followers. 
The privy council of William III. desired to hear civilians upon the 
point of the piratical character of such privateers.'* 

And among the arguments used on the occasion by the 
counsel for King William, I^draw particular attention to these, 
which I state as abridged by Sir R. Phillimore s — 

" 10. That if he " (James) ** could grant a commission to take the 
ships of a single nation, it would in effect be a general licence to 
plunder, because those who were so commissioned would be their own 
judges of whatever tliey took, whether it were lawful priaie or not j 
because, in anothel* prince's territories, whither the pretended priiSe 
must be brought, the titular and ousted pHnce could ereCt Ho court 
of judicature, to judge according to maritime and international law 
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coDcerniiig the property so taken. He could neither enforce t\ie 
attendance of witnesses, nor the restitution of ships unjustlj takeni 
nor provide any of the essential requisitions of justice. His own 
residence in the country is precarious, and at any moment he might 
be banished from it 

"11. The sovereign into whose ports the pretended prizes would 
be taken would have no legal right to adjudicate upon them ; and 
assuming that he had the right, what if he refused to exercise it ? 

" 12. That the reason of the thing, which pronounced that robbers 
and pirates, when they formed themselves inib a civil society, 
became just enemies, pronounced also that a king without territory, 
without power of protecting the innocent or punishing the guiitj, or 
in anyway of administering justice, dwindled into a pirate if he 
issued commissions to seize the ships and goods of nations ; and that 
they who took commissions from him must be held by legal inference 
to have associated sceleris causa, and could not be considered as 
members of a civil society." 

It is obYious that the gist of these argmnents is the want of 
maritime territory, with its accompanying admiralty jurisdic- 
tion, though in the particular case there was a want of M 
territory. " The validity of maritime captures must be deter- 
mined in a court of the captor's government, sitting either in 
his own country or in that of its ally." f Wheaton's Interna- 
tional Law, third edition, by Lawrence, p. 669). From the 
character of the business, and of the persons and things con- 
cerned in it, the court, unless supported by some littoral or 
maritime force, *^ could neither enforce the attendance of wit- 
nesses, nor the restitution of ships unjustly taken, nor provide 
any of the essential requisitions of justice; " and if that force is 
only supplied by a maritime ally, then it must be observed that 
the alliance, and still more the countenance by the ally of 
courts erected by the captor in his country, like the residence 
of James in France, ^^is precarious, and at any moment 
might terminate.'* Nor could a court of the captor's govern- 
ment inspire the confidence necessary to the general reception 
of its decisions, unless that government were habituated to deal 
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with maritime questions^ and had maritime interests pledging it 

in the long run to the maintenance of acknowledged law. An 

instance of an opposite tendency to that of the reasoning here . 

urged ^would be found in the countenance given by the United 

States to the Artigan flag, if, as alleged by the Portuguese 

minister at Washington in March, 1819, Artigas was at that 

time Mrandering with his followers in the inland mountains of 

Gorrientes, and his flag had not a foot's length of seashore in 

South America where it could show itself ; but if he was ever 

in a position to grant lawful commissions of naval war, it must 

have been difficult for a government in another hemisphere 

accurately to adapt its conduct to all the changes of his ' 

fortunes. 

Suppose, however, that ships are commissioned for war by 
a government possessing a coast, but one so strictly blockaded 
that the rule of its cruisers is to destroy their prizes, the ex- 
ception to bring them in for adjudication. I do not know 
that the principles applicable to such a case can be better 
stated than in the words of the Supreme Court of the United 
States^ in a case which arose out of their^Mexican war, and is 
therefore clear of all suspicion of adaptation to the present 
purpose. 

'* As a general rule, it is the duty of the captor to bring " his 
prize " within the jurisdiction of a prize court of the nation to which 
he beloDgs, and to institute proceedings to have it condemned. 
This is required by the act of congress, in cases of capture by 
ships of war of the United States ; and this act merely enforces 
the performance of a duty imposed upon the captor by the law of 
nations, which, in all civilised countries, secures to the captured a 
trial in a court of competent jurisdiction before he can finally be 
deprived of his property. But there are cases where, from existing 
circumstances, the captor may be excused from the performance of 
this duty, and may sell or otherwise dispose of the property before 
condemnation. And where the commander of a national ship can- 
not, without weakening inconveniently the force under his command, 
spare a sufficient prize-crew to man the captured vessel, or where 
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the orders of his government prohibit him from doing so, he may 
lawfully sell or otherwise dispose of the captured property in a 
foreign country, and may afterwards proceed to adjudication in a 
court of the United States." (Howard's Reports, Vol. XIII., p. 515, 
Jecher v. Montgomery,) 

On the whole^ we think it fair to conclude that maritime 
commissions of war, issued by purely inland powers, are simply 
void, and that natural equity, as well as positive international 
law5 would permit persons acting under them to be dealt with 
as pirates : that if a cruiser, commissioned by a government 
possessing admiralty jurisdiction, habitually destroys his prizes, 
the order of his government to that effect should protect him 
from being personally dealt with as a pirate, but such orders 
would afford to neutrals a just ground of complaint against his 
government : and that neutrals are by no means required to 
defer such complaint till proof has been acquired of their having 
been actually damnified, nor when such proof has been 
acquired to limit their demand to pecuniary redress. System- 
atically to deprive the captured of trial in a court of competent 
jurisdiction is a piratical mode of carrying on war, which must 
severely lead to the infliction of unjust losses on neutrals, who 
are therefore not confined to methods of cure, but may take 
methods of prevention, by demanding the recall of the orders 
under which war is so carried on. An action for damages is 
not the only analogy which private law supplies for inter- 
national rights ; there is also the remedy by injunction. 

We put forward these propositions with the deliberation due 
to their importance, since the principles on which they are based 
extend with equal evidence to the case of a government not 
only possessing but effectively exercising admiralty jurisdiction, 
if it should presume to make captures in a part of the ocean too 
remote for the force which it employs there to bring or send 
home its prizes for adjudication. 

. Thus much for the lawfulness of commissions of war in 
general : we must now consider the case where the ships which 
bear them have put to sea, as did the Alabama, in yiolation of 
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the national law of the port from which they sailed. Suppose 
such, a cruiser bears the commission of a recognised govem- 
ment^ and let us name England and France^ to fix the ideas> 
not as conceiving such conduct on the part of France as 
possible. Before the French commission gets on boards the 
case is one for the decision of the ordinary courts of justice, 
as between the English government, seizing or claiming the 
ship for breach of its own law, and her owners. But when 
the French commander steps on her deck, the jurisdiction of 
the courts is ousted: there are no courts between state and 
state. Even the specific claim of the English government 
to the ship is ousted : the national law of one state does not 
apply between it and another state. But there remains to 
the ^English government just cause of complaint against that of 
France, for breach of its neutrality in fitting out a ship of w^r 
from its ports, or in accepting, with the burden of the attendant 
xesponsibility, a ship of war so fitted out ; and also for breach 
of English national law, either directly in its own person, or by 
accepting, again with the attendant responsibility, a ship sent 
to sea in breach of it. The facts on which the complaint may 
be based must be determined by the English government for 
itself, on such evidence as satisfies its conscience: there is 
no court to try its sufficiency. And it is a matter of discre- 
tion fpr the same government whether the complaint shall be 
pursued to war: neither precedent, authority, nor common 
sense lays down that the other belligerent — say Spain — 
against which France uses the ship in question, has a just 
quarrel against England because she does not resent by war an 
isolated breach of her neutrality of this description. But if 
such breaches were frequent, then, whether the neutral were 
affected by bad faith, or by weakness with good faith, his 
neutrality would be a sham, and the other belligerent might so 
treat it. 

Before applying these principles to the case in question, we 
must consider whether and how they are affected by the 
circumstance that the belligerent government, against which 
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the neutral's cause of complaint exists^ is not recognised by 
that neutral. Clearly the right is not at all affected by that 
circumstance : the remedy, if the neutral decides to apply it, is 
made speedier, because, where no diplomatic relations have 
been established, the long formalities which generally precede 
their rupture are spared. 

Now Confederate prize-courts sat and adjudicated, but the 
bringing in of prizes for adjudication was so much the excep- 
tion that the Confederate mode of carrying on the war at sea 
may justly be stigmatised as piratical. We hold therefore 
that the Alabama's commission was lawful, but that it was 
a just cause of offence to this country, as well because the 
strictness of the blockade rendered it improbable, as in fact 
it proved impossible, that the procedure under that commission 
should be fair and regular, as because that commission was 
granted to a ship fitted out for the Confederate government 
in breach both of our national law and of our neutrality. 
And we hold that, as no diplomatic relations existed between 
England and the Confederacy, the offence might in all equity 
have been summarily redressed by acts of war, of which the 
most obvious and effectual would have been to seize the 
Alabama when she put in at Jamaica. Most deeply do we 
regret that this was not done. No ulterior measures need 
have been adopted. It is not every war that should, or in 
fact does, spread its devastation in every quarter which it 
might theoretically reach. Warlike operations strictly limited 
to the redress of the immediate grievance are not imknown to 
history, and it should be the aim always, as far as possible, so 
to Hmit them, an aim which in the case in question might have 
been accomplished with ease, from the presence of the corpm 
delicti in a British port, and the paucity of points at which 
British power might come into contact with that of the Con- 
federates. And the one act of seizing the Alabama would 
have won us the gratitude and love of a people destined to 
unexampled greatness ; it would have satisfied the con- 
sciences of those who grieved that our laws should have been 
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broken for a cause which they held in abhorrence ; and even 
of the many in England who believed the Confederates to be 
commendably fighting for independence, none would have 
been offended but the few who either trusted that we should 
be dragged into a war on their behalf, or were willing, for the 
sake of their private sympathies, to degrade the nation by an 

insidious neutrality. 

Why, then, was the Alabama not seized? The answer 

to this question is perhaps included in the reason given by 

Lord Eussell for not refusing her an entrance into British 

ports. • 

" TVith respect," he says, " to orders to refuse entrance into our 
ports to all ships partly fitted up in the United Kingdom for the 
service of the Confederates, there was extreme difficulty in giving 
any such orders. During the South American civil war, it was 
found practicable to bring to New York or Boston witnesses to 
prove that a South American cruiser had been built and armed in 
Baltimore. But to carry witnesses from Liverpool to Nassau or 
Jamaica, to prove the building of the Alabama at Birkenhead, 
would have been a fruitless effort. To produce a copy of the con- 
viction of the Alabama was impossible, as she had escaped con- 
viction by flight ; to carry witnesses to the Cape of Good Hope, to 
Melbourne, and elsewhere, for the purpose of showing that her 
owners had violated the Foreign Enlistment Act was equally out of 
the question. No less impracticable would it have been to say to 
our governors ^you may admit the Alabama, you may admit the 
Stonewall, but you must not admit [the Florida.' " — Letter to 
Mr. Adams of August 30, 1865. 

We must confess our inability to perceive the relevancy of 
what is here said about the conveyance of witnesses. For what 
purpose should they have been wanted at Jamaica, the Cape 
of Good Hope, or elsewhere ? If a British governor refused to 
admit the Alabama into the ports of his province, what 
sort of judicial proceeding could have been instituted on the 
ground of such refusal, by whom, and against whom ? And, 
if the refusal could not have led to any judicial proceeding, to 
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what pupose ib it to say that there was extreme difficulty 
in refiuiiigy beoanse to carry witnesses to the spot was out of 
the qMstion, or wonid have been a fruitless effort ? While 
awaiting some key to Lord Bussell's meanings we will obsenre 
that^ even had the Alabama been seized at Jamaica or the 
Cape, there would have been no occasion for the serTice of 
witnesses from LiverpooL Suppose the Confederate goyernr 
ment had claimed her restitution. The claims of governments 
are not adjudicated before magistrates ; and the answer might 
have been that the eight affidavits submitted by Mr. Ai&ms 
in July 1862, together with the fact that four naval reserve 
men sailed in her on her first start, in consequence of which 
their names were erased from the naval reserve list,* satisfied 
the conscience of the British Government' that the Alabama 
was despatched from Liverpool by Confederate agents for war- 
like purposes, and that her crew was wholly or in great 
measure enlisted in England, in violation of our laws and 
neutrality ; for which offence the Queen exacted specific 
redress, and the Confederates were at liberty to consider her 
doing so as an act of war, if they pleased. If she had been 
only refused admittance, and Mr. Slidell had ventured to 
remonstrate, the answer might have been similar, as far as it 
went. And, from the moment Captain Semmes read his com- 
mission on the deck of the Alabama, and pronounced her a 
ship of the Confederate navy, it would have been simply absurd 
for any private person, if she had been seized, to style himself 
her owner, and claim her restitution. 

But though we regard the admission of the Alabama to 
British porta as a blunder, not inferior to that by which she 
was suffered to escape from Liverpool, we must repeat that to 
seize her after she bore the Confederate commission would 
have been an act of war, by which, however we regret iti 
not having been done, it must be admitted that a neutral 
cannot be peremptorily required to resent the first breach of 

* This &ct will be found in the Supplement to the London Oazette^ d 
Kovember 11, 1865, p. ^316. 
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his neutraiitj, as this cane of the Alabama must for the 
present purpose be deemed to have been, the Oreto or 
Florida having been, tried at Nassau for violation of the 
Foreign Enlistment Act and acquitted — ^though, at a later 
date5 Jones and Highat were convicted of enlisting men for 
her* And we must further observe that, inasmuch as the 
Alabama was admitted at French and other ports, as well 
as at British, there is neither proof nor probability that a mere 
refusal to admit her into British ports, without seizing her, 
would have seriously crippled her destructive operations 
against the commerce of the United States. 

It is with no small satisfaction that we now turn to the other 
proceedings by which, in the opinion of impartial judges, our 
government will have redeemed the loyalty of its neutrality 
from the stain to which their blunders in the case of the 
Alabama threatened to expose it. In the words of the foreign 
office memorandum before referred to — 

^^Four vessels were proceeded against in England, and thereby 
prevented from entering the Confederate service, viz., the Alexandra, 
the two iron-clads, and the Canton or Pampero. Although the pro- 
secution of the first of these was not successful, it served to detain 
her for a long period ; and a second prosecution, which was insti- 
tuted at Nassau, has kept her under seizure until the end of the war. 
The iron-clads, the most formidable of all the intended cruisers, 
were thus similarly detained, and eventually purchased to avoid 
further litigation ; while the Canton or Pampero was condemned, 
and remained in the hands of the crown until the occasion for her 
seizure had passed." 

^^ The precipitancy with which the " Rappahannock '' was des- 
patched in an incomplete state, to avoid detention, prevented her 
ever being available for service." 

The ineffectual seizure and trial of the Florida have already 
been referred to. 

The Virginia or Japan^ afterwards known as the Georgia, 
and the Sea King, afterwards known as the Shenandoah, 
Bailed before any information of their character had reached 

x2 
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Her Majesty's government^ and in a manner which, as the 
Foreign Enlistment Act has been interpreted, rendered it 
doubtful whether any attempt to detain them, if such could 
have been made, would ultimately have been successful, 
since both took in their armaments abroad ; although, as in 
the case of the Alexandra, the government, if informed 
in time, and having a reasonable prima facie ground, would 
doubtless have attempted to detain them. Yet, in the case of 
the Shenandoah, which her subsequent depredations render 
the more important of the two, the fact that she was a regular 
trading vessel, well known in the East India trade as the Sea 
King, must have made it very difficult to show a reasonable 
prima facie ground. Nor is the reception of the Shenandoah 
in colonial ports a fact at all comparable to that of the Ala- 
bama; for she was not specially built and fitted in this country 
as a gunboat, and, at least at the time of her reception, no 
proof had been obtained that she sailed from England with men 
on board who had been enlisted in breach of our laws and neu- 
trality. Lastly, Jones, Highat, Campbell, Seymour, Cunning- 
ham, and Buchanan have been convicted for engaging meu for 
the Confederate service ; Corbett awaits his trial for the same 
offence ; and, to mark still more strongly the good faith of the 
government, Butfiball, though acquitted by a jury, was placed 
on half-pay. 

It remains to consider the claims put forward by the United 
States for indemnity; and we cannot state them, and the 
grounds assigned for them, more fairly than in the formally 
numbered paragraphs of Mr. Adams's own recapitulation^ in 
his letter to Lord Bussell of May 20th, 1865. To each of 
those paragraphs, so far as necessary, we shall append our 
own remarks, imitating for the sake of clearness the brevity of 
the text. 

" It was my wish," says Mr. Adams, " to maintain : — 

" 1. That the act of recognition by Her Majesty's government of 

insolvents as belligerents on the high seas, before ihej had a single 

vessel afloat, was precipitate and unprecedented. 
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^' 2. That it had the effect of creating these parties belligerents 
after the- recognition, instead of merely acknowledging an existing 
fact," 

What does Mr. Adams mean by any one's creating another 
a belligerent? The Confederates created themselves belli- 
gerents hy going to war, which we apprehend is the only way 
in which it is possible for a belligerent to be created. If the 
meaning is that the Queen's proclamation created any rights 
for the Confederates, we must answer that in fact the first 
right it created for them was the unprofitable one of being 
blockaded. It was impossible that this nation could respect 
the blockade without treating the blockaded party as a bel- 
ligerent, and its forbearance was proved by respecting from 
the firat a blockade which, during a considerable period, 
remained ineffective, and as such illegal 

" 3. That this creation has been since effected exclusively from 
the ports of Her Majesty's kingdom and its dependencies, with the 
aid and co-operation of Her Majesty's subjects. 

" 4. That during the whole course of the struggle in America, of 
nearly fom* years in duration, there has been no appearance of the 
insurgents as a belligerent on the ocean, excepting in the shape of 
British vessels, constructed, equipped, supplied, manned, and armed 
in British ports." 

In the former of these paragraphs, the reference to the pre- 
ceding ones by the word "creation" appears intended to 
connect, in some inscrutable way, the equipment of Confede- 
rate cruisers in England with the Queen's proclamation en- 
joining her subjects to observe a strict neutrality. But if the 
logic of this is astounding, more astounding still are the 
assertions in these paragraphs. The Sumter and the Nash- 
ville, two of the principal cruisers, were American vessels, 
constructed, equipped, supplied, manned, and armed in Con- 
federate ports. The Tallahassee, which on her first cruise is 
Raid to have destroyed fifty-four vessels in six days, was 
onginally a blockade-runner, and no doubt constructed in 
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this country ; but she started as a ship of war from a Con.- 
federate port. The Florida also was built at Liverpool, bat 
was armed at Mobile^ and thence sailed on her career of 
destruction ; and the Stonewall sailed from a French port. 

" 5. That during the sftme period it has been the constant and 
persistent endeavour of my government to remonstrate in every 
possible form against this abuse of the neutrality of this kingdom, 
and to call upon Her Majesty's government to exercise the necessary 
powers to put an effective stop to it." 

We have seen what the abuse of neutrality amounted to^ 
and what was done to stop it. 

" 6. That, although the desire of Her Majesty's ministers to exert 
themselves in the suppression of these abuses is freely acknowledged, 
the efforts which they made proved in a great degree powerless, from 
the inefficiency of the law on which they relied, and from their 
absolute refusal, when solicited, to procure additional powers to 
attain the object." 

The two sections of the United States' act which are not 
to be found in the British Foreign Enlistment Act, and which 
the British government deemed too worthless to propose, 
enable bonds in double the value of the ship and cargo to be 
required from the owners of certain ships, conditioned against 
the employment of the ship " by such owners " in hostilities 
against friendly nations; and the ships in question are 
" every armed ship or vessel sailing out of the ports of the 
United States, belonging wholly or in part to citizens thereof," 
and " any vessel manifestly built for warlike purposes, and 
about to depart the United States, of which the cargo shall 
principally consist of arms and munitions of war, when the 
number of men on board, or other circumstances, shall render 
it probable that such vessel is intended to be employed by the 
owner or owners to cruise or commit hostilities upon " friendly 
nations. !Now not a single armed ship sailed from a British 
port for Confederate service; nor any vessel of which the 
cargo principally consisted of arms and munitions of ^vtr. 
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except such as were not themselyes intended to commit 
hostilities^ as those which took out their armaments to the 
Alabama and others. It is therefore plain that had the 
British government obtained the powers so much desired for 
it by the American, they would not have been of the smallest 
use for the purpose of stopping the operations of the Con- 
federates and their agents. We have never indeed met with 
any proposal for amending those clauses of the Foreign Enlist- 
ment Act which relate to the equipment of ships, that 
appeared to us at all likely to produce the desired effect. 
There is a possible amendment of the law of nations that 
would produce it at once, namely to provide that no ship's 
commission of war*or letter of marque shall be lawful imtil 
she. has been in some port of the state issuing such commission 
or letter of marque ; but such an amendment could only be 
made by an international congress. 

•* 7. That by reason of the failure to check this flagrant abuse of 
neutrality, the issue from British ports of a number of British 
vessels, with the aid of the recognition of their belligerent character 
in all the ports of Her Majesty's dependencies around the globe, has 
resulted in the burning and destroying on the ocean a large number 
of merchant vessels, and a very large amount of property belonging 
to the people of the United States." 

We have already seen that a large part of the destruction 
was due to vessels which did not issue from British ports, and 
that it was not in British ports alone that the belligerent 
character of the Confederate cruisers was recognised. The 
ports of all the world were open to them, and they especially 
used those of France and her dependencies, and of the South 
American states, as freely as British ones. It is extremely 
unfair to omit all notice of this, and impute the depredations 
to the reception of the cruisers in British ports alone ; the more 
80 since the recognition of their belligerent character, in virtue 
of which they were so received, was the simultaneous act of 
England and France. 
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^* 8. That in addition to this direct injury, the action of these 
British built, manned, and armed vessels has had the indirect effect 
of driving from the sea a large portion of the commercial marine of 
the United States, and to a corresponding effect enlarging that of 
Great Britain, thus enabling one portion of the British people to 
derive an unjust advantage from the wrong committed on a friendly 
nation by another portion/' 

We cannot stay to answer over again Mr. Adams's epithets; 
as to the fact itself, we cannot help the combined effect of 
steam and the laws of war. The next time we go to war with 
a power which we cannot wholly exclude from the sea, our 
mercantile marine will suffer equally, if private property be 
still subject to capture. • 

" 9. That the injuries thus received by a country which has mean- 
while sedulously endeavoured to perform all its obligations, owing to 
the imperfection of the legal means at hand to prevent them, as well 
as the unwillingness to seek for more stringent powers, are of so 
grave a nature as in reason and justice to eonstitute a valid claim for 
reparation and indemnification." 

This last paragraph, which contains the actual claim for 
indemnity, mentions no other ground than the imperfection of 
the Foreign Enlistment Act, and the omission to make it more 
stringent. Now, on that head, it is sufEcient to say that the 
United States have always resisted the Portuguese claims for 
indemnity for the captures made in the South American civil 
war, captures the number of which plainly shows how imper- 
fect either the corresponding American legislation^ or the 
execution of it, was, and remained throughout that war, 
notwithstanding that the law was made more stringent on the 
request of Portugal in the course of it. We do not forget the 
corrections which Mr. Adams supplies to LordRusseH's state- 
ment about the captures after the amending act^ but that 
correction leaves it not denied that the number continued to 
be considerable for three years after it ; indeed^ two years 
after it, the Portuguese minister, while paying a somewhat 
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inconsistent compliment to the usefulness of the new law, 
complains of the "recent aggravations of the evil it was 
intended to remedy," whence it is probable that the amending 
act had very little to do with the ultimate cessation of the 
captures. We have therefore the testimony of the United 
States themselves to the fact that no rule of international law 
now exists by which this country can be made liable in 
pecuniary damages for the imperfection of its Foreign Enlist- 
ment Act, or for slips in ^forcing it. But if, as in truth it 
appears, the claim be meant to rest on the arguments of the 
first eight paragraphs as well as on those of the ninth, we 
must remark that no similar claim appears to have been made 
on France, to which haU Mr. Adams's arguments apply as 
forcibly as to England ; and that if he seeks an indemnity for 
captures facilitated by the reception of cruisers as belligerents 
in our ports, he should offer us one for the capture of block- 
ade-runners, which was illegal if the parties were not bellige- 
rents. 

The outfit of the cruisers from England is the strongest part 
of the American case, and it is almost the only part which has 
received much attention in this country, because it is quite the 
only one on which we feel that we have even any casual slip 
to reproach ourselves with. But in Mr. Adams's prolix corres- 
pondence it is so far from being equally prominent that it 
scarcely occupies an independent position. It is perpetually 
mixed up with, and presented as part of a case substantially 
based on, the truly absurd complaints about the recognition of 
belligerency, and the reception of cruisers in our ports, which, 
at least when they had not been fitted out in breach of our 
neutrality, was the inevitable consequence of such recognition. 
But in a matter of so much moiyent to the - mutual friendship 
of two great nations, we will not take advantage of any unskil- 
fulness in Mr. Adams's pleading; and the less so, because 
when a first-class diplomatist falls into such a mixture of 
irrelevant topics, and addition of zeros to make a significant 
cipher, he betrays only too surely, and proves that he himself 
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partakes in, the deep irritation of American feeling. We will 
therefore separate more distinctly than Mr. Adams the part of 
the case which relates to the Alabama from the mass of other 
matter; and, without further insisting that by the mixture we 
are unfairly treated as compared with France, or resting our 
only defence on what, however technically sufficient, might 
seem a miserable tu quoque about the conduct of the United 
States to Portugal, we will express what we really think about 
the justice of that part of the case. . 

Liability of a neutral for captures made by a cruiser which 
has escaped him is liability for the acts of another occasioned 
or made possible by his own. Now in any state of ^society a 
person may be held responsible for the immediate consequences 
of his acts, committed with what Mr. Austin calls '^ unlawful 
intention or unlawful inadvertence" (Jurisprudence, VoL 11., 
p. 165). But tiie responsibility of the first agent for those 
remoter consequences which only follow through the subse- 
quent acts of others, occasioned or made possible by his own act, 
should, in reason, depend very much on the degree of perfec- 
tion with which the society is organised. 

Perhaps no society can be more imperfectly organised with 
respect to any subject than is the community of nations with 
respect to the laws of maritime war ; and in nothing is that 
imperfection more manifest than in the fact that a cruiser 
sailing from a neutral port, and therefore deriving her origin 
from a violation of international law, is nevertheless held to 
T>e lawfully commissioned, supposing at least that the bel- 
ligerent to whom she belongs is entitled, by possession of a 
coast, to carry on naval war at all. If we are sincere in 
affirming that neutrality ought not to be insidious, that no 
territory should be used as a base for hostile operations until 
the people who inhabit it have accepted the due responsibility 
by openly joining in the war, the corollary would seem to be 
that whatever is done in breach of this obligation should 
internationally be void of legal effect, and that corollary would 
find its natural expression in a rule at which we have already 
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pointed, that no letter of marque or commission of war should 

be deemed lawful until the ship had sailed with it from a port 

of tlie commissioning power. If this rule were established, the 

first shot fired or vessel boarded by a cruiser fitted out from 

a neutral port would make him ipso facto a pirate ; not only 

could no civilised power harbour him, but all would be bound 

to arrest him if he entered their ports ; and the country from 

which he saUed would incur something so nearly approaching 

to an obligation to be active in his pursuit, that at least a 

country which was not so active, and where such cases, 

whether by accident or connivance, were frequent, might be 

treated as the European powers treated Algiers, Then 

also the legal consequences of a faulty by which a neutral 

power should suffer such a cruiser to escape from its shores, 

^ould be comprised within well defined and reasonable limits. 

They would extend no further than for such time as the 

cruiser could keep the sea, without putting into waters where 

there existed suflScient force to detain him ; and although, then 

as now, a casual slip in the enforcement of a neutrality on 

the whole loyally observed would give the injured belliigerent 

no sufiKcient cause of war, yet the neutral might justly be 

required to make good the damage caused by his unlawful 

inadvertence. 

But as matters stand, a vicious doctrine, for which the 
neutral can only bear his share of the common responsi* 
bility, invests the cruiser which has escaped him with a 
character to which a necessarily undefinable part of his sub- 
sequent depredations must be imputed. The proceedings of 
the cruiser are facilitated, and the consequences which appear 
to follow from his original outfit are unduly magnified to the 
prejudice of the neutral, by the inconsistent state of maritime 
law, and the extensive countenance it gives to acts of violenca 
perpetrated under the cover of national flags. We therefore 
think that the American denial of pecuniary indemnity to 
Portugal not only furnishes against Mr. Adams an argument 
turn ad hominumf and a testimony to the actual international 
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rule, but is far more consistent with present equity than the 
contrary rule would be. 

Lastly, when international law is to be modified or declared, 
we consider the reference of a particular case to arbitration 
as a highly improper mode of doing so. It is open to all the 
objections which apply to judge-made municipal law, with the 
additional one that it is always difficult, and often impossible, 
to find an impartial arbitrator. International arbitration may 
be of use where the questions in dispute are of fact or expe- 
diency. It is much more easy to find an arbitrator who has 
no interest in the particular matter, than one to^whom it can 
be of no interest, even in the future, which way a rule is 
settled, unless one is sought whose total estrangement from the 
subject guarantees at once his impartiality and his want of 
appreciation. 

As the congress of Paris signalised the close of the Russian 
war by adopting great amendments in the maritime law of 
nations, so at the close of a war in which so much more 
experience has been gained of the operation of that law, espe- 
cially in connection with the use of steam, it would be wise to 
hold a general congress of the sea powers, in which the many 
further amendments which it needs might be discussed and 
adopted. 
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Akt. vni.— law considered as a formal 

SYSTEM. (No, 3.) 

( Continued^ and developed in some applications of the maxim^ 
" Sic utere tuo ut alienum non Icedas.^^)* 

ir^ the case of Rawhotham y. Wilson (above-mentioned) it 
-^ 'was denied that the transaction there in question amounted 
to a release of the right of support^ or that there was any 
right capable of release ; the ground of the dictum being, in 
substance^ what was expressed by Bramwell, B., in the Court 
of Exchequer Chamber, 

^' Humphries v. Brogden merely decided that, at common right, 
tbe owner of the surface is ebtitled to support from the subjacent 
strata when differently owned. This had been assumed before in 
Harris v. Rydingj and indeed it is almost a truism when put thus, 
that there is no presumption, in such case, that either owner had 
a right to damage the other." 

This, however, is only expressing half the truth, for the 
reason why the subtraction of the lower or adjacent land 
causes an injury to the supported land is, because the latter 
was supported by it, that is, because it derived a benefit from 
it. It is true that this was not caused by the act of the 
owner, who did not put his land there, but arose from the 
natural relation of the lands ; but it is none the less a benefit 
afforded by the one to the other. It is the withdrawal of this 
benefit which causes the injury, it is the violation by the 
supporting owner of his duty, not indeed to abstain from the 
withdrawal of his land, but to abstain from withdrawing this 

* At the foot of p. 79 of the November number of the Law Rbyiew, 
a statement is made which is obviously incorrect, and the only excuse for 
which, if it be an excuse, is, that it was hastily expanded from an imperfect 
note, in the absence of the means of reference, and at a time of the year 
when mistakes are more than ordinarily frequent. What would have been 
true of the successor in an estate complaining of an injury commenced before 
his tide accrued, was referred to the defendant succeeding to property in 
which tiie injurious act had been already done. 
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• 
benefit, whicb gives the right of suit against him. It is tme, 

again, that the supporting owner was entitled to withdraw his 
land, but he was not entitled to withdraw it so as to cause 
injury ; and, though up to the moment of disturbance his act 
was rightful, since up to that time he might have averted that 
injurious consequence which his act had a tendency to pro* 
duce, yet at that moment he violated his diity. His duty, 
then, was to afford support according to the natural condition 
of the lands; and the contents of that duty were alternative, 
either not to withdraw the natural means of support, or to 
supply an adequate substitute. This, then, is not like the 
ordinary case of a duty on the owner of property not to use 
it to the injury of others, for the ordinary duty is not founded, 
like the present one, on the fact that his property is already 
made use of by some other object of property, and that a 
permanent and continuous benefit is thus afforded by the one 
to the other. 

But the legal position and character of this right may be 
considered further in connection with the two analagous rights, 
the right to a watercourse, and the right to light. Now all 
three are distinguished by the fact that they are rights to a 
benefit derived from or over the land of another ; and that in 
each the right is, not a right to make some active use of the 
neighbouring land, but only a right to have that benefit which 
is its object, imobstructed and undiminished by the neigh- 
bouring owner, so as to impose on him a definite restraint in 
the use of his own land. Of all three it has been denied that 
they are easements. Of the third it was said by Littledale, J., 
in Moore v. Rawson, 3 B. & C, 340, that^the creation of such 
a right by prescription — 

" Does not, indeed, imply that the consent was given by way of 
grant ; for although a right of common (except as to conunon appur- 
tenant), or a right of way, being a privilege of something positive to 
be done or used in the soil of another man's land, may be the subject 
of legal grant, yet light and air, not being to be used in the soil of 
tbe land of another, are not the subject of actual grant.^' 
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The same reason would show that neither the right to 
support^ nor the right to a watercourse^ is properly an ease- 
inexit^ since it cannot be said in either case, any more than in 
that of light, that there is anything '' positive to be done or 
used in the soil of another man's land." 

Xhe right to light differs from the other two rights, in the 
fact that it requires a special title for its commencement. But 
of the right to support it is said that it cannot be an ease- 
ment, because it requires no such special title, but is part of 
the rights of property in land in general ; whereas easements 
are "rights accessorial to the ordinary rights of property" 
(^Williams, J., in Eowbotham v. Wilson, 8 E. & B., 152, and 
9e€ same case in 8 H. L. C, 364). And of the right to a 
i^atercourse, it is similarly said, that it exists ex jure natures 
as a natural incident of property, and not as an easement ; 
Dickenson v. Grand Junction-Can. C, 7 Exch., 299, Chasemore 
v. Eiehards, 7 H. L^., 382). What is meant by saying that 
the right exists ex jure natures is not apparent, since, though 
nature supplies the objects and means of enjoyment, and law 
is guided in its distribution of rights by reference to the 
nature and relations of those objects, as the matter to which it 
applies, yet no right of positive law can exist except by positive 
law, and the phrase can therefore mean no more than that the 
right is attached by law to the ownership of the property which 
it concerns, without any special title. 

With respect to the extinction of these rights respectively ; 
it has, in the first place, been laid down as to the right to light, 
that it may, like easements (though not itself an easement), 
h% extinguished by release or abandonment, either by some act 
of the owner showing an intention not to make any further 
use of it, or by continuous non-user leading to the same in- 
ference. Secondly, as to a watercourse, since the right to the 
flow of the water is not acquired by any act of the owner, but 
is an incident of the property in the land, it is not affected by 
non-user, but, as an incident existing ex jure natura, is said 
to be capable of release (Ld. Wensleydale, 8 H. L. C, 364-6); 
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it has alfio in one case been held to be capable of altex».tioa 
by a licence to a higher owner to deal with the stresuxi. in 
excess of his rights^ if acted upon by him. Thirdly, as to ±tke 
right to support ; since it is denied that it is either an ea«o- 
ment, or a right incident to property ex jure naturcB, it is wlIq€> 
denied that it is capable of release. As a substitute for -tliia 
it was at first suggested that the surrender of the benefit of 
support was a covenant not to sue for the disturbance caused 
by its subtraction ; but this was abandoned^ on the ground th&t 
such a covenant would not run with the land^ and it wsia 
finally said that it was a grant of an easement to disturb tlie 
supported land. This is perhaps a less clumsy and circuitous 
device than the other, but it is open to the objection that it 
does not correspond with the definition that an easement must 
be a right to do an act on another's land ; for the act here is an 
act done on the land of the owner himself of the granted right, 
and affecting only indirectly the land of another. 

Lastly, with respect to the creation of the right to light , 
that right is held not to be an easement, nor capable of grant, 
but is declared to be equivalent to a covenant on the part 
of the adjoining owner, not to use his land so as to obstruct the 
light of his neighbour. 

Thus, there are three anomalous rights, of no known class, 
two of them without a name, and the third with a name {ex 
jure naturae) which signifies nothing. Let these rights, then, 
be analysed according to their nature and contents. The 
natural facts in the three cases respectively, are as follows : 
a piece of land supported by another piece of land differently 
owned; a piece of land traversed by a watercourse, which flows 
to it over land differently owned ; a building on land, receiving 
light which comes to it over land differently owned. The only 
distinction existing between the benefit of support, and that of 
a watercourse is, that in the former case no material substance 
comes from the supporting (the benefitting) land on to the sup- 
ported (the benefitted) land ; but though there is not, as inci- 
dent to the enjoyment, any passage of matter, yet there is a 
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material operation exercised by one upon the other in pre- 
venting it from falling; and the cases being similar in this 
main fact, any more subtle distincjtion belongs rather to the 
department of physics than to that of law, which is concerned 
with the broad analogies of rights and obligations, and bases 
its distinctions on natural phenomena only so far as these are 
essential to a just and convenient distribution. The same 
observation occurs with still more force with respect to light, 
which indeed, with iregard to its practical operation, may be 
properly considered as a thing actually passing from one place 
to another, without regard to its strictly scientific character. 

The legal relations are, a right on the one side to enjoy 
respectively the supported land in its present position, and 
the flow of the watercourse, and the access of light, in its 
present quantity and dimensions; these enjoyments being 
severally regarded as objects of legal protection; and on the 
other side, a corresponding obligation on the neighbour not to 
interfere with these enjoyments respectively, by withdrawing 
the supporting land, by diminishing or interrupting the flow of 
the stream by acts affecting its course, or by obstructing the 
light which would naturally come to the building, even by acts 
done upon his own land ; and this obligation is of the same 
kind with that which universally lies on the owner of property 
subject to easements. 

In all these cases there is, in the owner of the right, no 
property in the things from which the benefit is derived ; 
neither in the supporting land, nor in the water of the stream, 
nor in the light ; but they are all three rights to the enjoy- 
ment of a benefit which comes over or by means of land 
differently owned, and which enjoyment depends on a restric- 
tion laid upon the use of this land by the owner. 

Again, these rights and obligations are in each case attached 
to the respective lands, and pass to the successive owners of 
them respectively. 

Further, with respect to the breach of the obligation, it is 
not in either case a trespass, for no direct injury is done to the 
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object of property to which the right is attached, its limits 
are not infringed. Neither is it an act of negligence, for* in 
no case is it a question whether the support has been neg- 
ligently withdrawn, the stream negligently diminished, or the 
light negEgently obstructed, but simply whether, in fact^ 
that injury has been committed. The remedy is strictly ^ as 
in the case of the disturbance of an^easement, an action on t;lie 
case, not based on negligence in its true sense. The threat* 
ened disturbance, also, in each case gives right to an injunction. 
To set this point in a clearer light, it may be convenient 
here to recur to a consideration of the mode in which a plain- 
tiff, claiming compensation for injury caused by a withdrawal 
of support, may state his rights ; for this will show the logical 
order of ideas. According to what has been already stated, 
as between the owners of adjoining lands, one owner is entitled 
only to so much support from his neighbour as his own land 
naturally requires and receives ; but the question of the 
quantity of damage ensuing on the withdrawal of support, is 
different from the question of whether that damage is due 
merely to the withdrawal of such support as there was an obli- 
gation to give, or to the addition to the other land of some 
weight which made a greater degree of support necessary, and 
without which the actual withdrawal would have effected no 
displacement. The first depends only upon the manner in 
which the owner of the right chooses to use it, and his right 
cannot be altered by the fact that he uses it in such a way as 
to make the injury to him, and his consequent demand for 
compensation, greater than it otherwise would have been ; and 
the other, who had no right to commit any violation of the 
right, cannot complain that the consequent injury is greater 
than he expected. But in the second case, the owner of the 
right has in fact imposed a greater material burden on his 
neighbour's land than he was entitled to, and, so far from being 
able to claim an extended right, and sue for damage to himself 
that was caused by his own act, it would rather seem that his 
excavating neighbour, if he found his land cave in under 
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circumstances when but for the presence of that additional 
^weight it would not have done so, would be entitled to sue 
him for the damage caused hj his having put thiere the 
cause of mischief. 

If, then, the damage would have happened without any such 
alteration, it follows that the existence of the alteration is of no 
consequence, so far as concerns the right of action of the 
person who, after making the alteration, is injured by the with- 
drawal of support. If, on the contrary, it would not have so 
Iiappened, then the plaintiff's own act is the cause of the mis- 
chief, and he has no remedy. But if the defendant is not 
shown to be the owner of the land part of which has been 
taken away, the plaintiff, showing a lawful title to the thing 
injured, and showing an injury to it caused by the defendant, 
although not such as would have happened without the altera- 
tion, shows an actionable wrong, and need not allege that 
special title to additional support, which, if any title to the sup- 
porting land were shown in the defendant, would be requisite 
in order to impose a restriction on his ordinary rights. Thus 
then: — 1. If the plaintiff alleges an injury caused to his land 
and buildings by the defendant's act in withdrawing a por- 
tion of the neighbouring land, he shows an actionable wrong. 
2. If he alleges an injury done to his land by the act of the 
defendant in withdrawing a portion of the neighbouring land, 
although he at the same time shows the defendant to be the 
owner of that land, he shows an actionable wrong. 3. If he 
alleges an injury done to his land and buildings by a similar 
act of the defendant, and at the same time shows the defendant 
to be owner of the neighbouring land, two suppositions are pos- 
sible : either that the withdrawal would, &: that it would not> 
have caused the subsidence without the additional weight of the 
buildings ; and, on the maxim that nothing can be inferred in 
favour of a person who seeks to charge another with a legal 
duty, it is to be assumed that it would not have happened with- 
out, or — which is quite sufficient — it is not to be assumed that 
it would have happened without. For the active cause of the 

t2 
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fall, ia the weight of the thing faUing; and where the whole 
f alk^ it is not to be aaaomed that a portion of the weight only 
would have produced die effect. The phuntiff^ therefore^ haa 
shown no actionable wrong, 4. If the plaintiff has .alleged 
possession in himself of land and bmldings^ and injury to that 
possession by the act of the defendant done in withdrawmg the 
neighbouring land, and does not state the defendant to be 
owner of that land, the defendant, pleading that he was such 
owner— at least, if he also alleges that the plaintiff's alteration 
of his land caused die injury — ^takes away the primA facie case 
of the plaintiff, who is now in tiie same position as if that state- 
ment had been made by himself, and must reply his special 
titie. 5. If the plaintiff alleges such possession and injury, and 
further aDeges special titie, alleging also the defendant's owner- 
ship, and the defendant denies special tide, and the plaintiff 
fails to prove it, here again, if the injury appears on the evi- 
dence to be not caused by the alteration in the plaintiff's land, 
the allegation of special tide becomes immaterial, and die 
plaintiff's right of action is established. 6. If the plaintiff 
alleges possession of land, and injury to it, and the defendant 
alleges ownership — ^if not alleged by the plaintiff— and that the 
plaintiffs alteration of his land caused the injury, the plaintiff's 
right of action is displaced; but, that cause being denied by the 
plaintiff, and disproved, his right is re-established, although the 
alteration has really taken place. (The alteration may, as 
before said, be either by adding weight or diminishing self- 
supporting power.) 

To sum up, it appears that the objections to classing these 
rights with easements are two : first, the fact that no power is 
given to do any act oti the land of another ; second, the absence 
of any special tide. That the first of these objections appUes 
to all three rights. That these all resemble one another in the 
positive character of being benefits derived to land owned by 
one person, by means of a definite absolute restraint imposed 
upon the use of the neighbouring land by its owner. That 
they differ from the ordinary obligation on every owner, so to 
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use any object 6i property belonging to him as not to injure 
the enjoyment of others^ the violation of which depends upon 
negligence; and this violation may^ in fact^ in the case of 
neighbouring lands, occur by excavations causing injury^ but 
under a legal relation which excludes the ordinary right now 
in question. That the objection applies not only to natural 
support, but to acquired support to buildings, whether from 
land or from buildings, and to excavated land. And that these 
last^ as well as the right to natural support^ and the other 
two rights mentioned, are thus left without any distinctive 
name, although they are all transmissible rights of property, 
and some of them originated by special title. That, further, as 
to the second objection — ^which applies only to natural support 
and to natural watercourses — ^it proceeds on the definition that 
easements are rights accessorial to the ordinary rights of pro- 
perty ; that there is, however, in fact, a difference between this 
kind of property, z.e., land, and all others; and that, if this 
object of property enjoys privileges, and is subject to burdens, 
different in kind from other objects of property, and the posses- 
sion of a portion of such property imposes on the owners of other 
portions such a restraint in their use as is not imposed on any 
persons for the sake of owners of objects of property not of this 
kind, then this, being a right not attached to ordinary property, 
but peculiar to this kind of property, is fitly distinguished and 
appropriated to the class of extraordinary rights, i.e., rights 
beyond that arising from the rule which restrains the action of 
others over their own property, within the limits of a careful 
use, not directly transgressing the natural boundaries [of the 
object. ' 

This being so, it would seem more congruous with principle, 
and more systematic, that these rights should, as far as possible, 
be classed with easements ; and that the right to support should 
not be denied any name, and almost denied an existence ; the 
right to a watercourse described by the fanciful and unmeaniug 
title of a right ex jure natures ; and the right to light called a 
covenant not to obstruct ; and yet, in violation of the ride as to 
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ooTenants ranniiig with the Lind^ be considered adherent to the 
tenement which enjoys it, with an obligation adherent to the 
adjoining land. 

Now the prima facie description of the rights of full owner- 
ship of an object of property is^ that the owner is entitled to 
deal with it as he pleases^ and if ^ not transgressing its limits, 
he is yet within those limits restricted in his action, this must 
be for the sake of the enjoyment of some other person. Any 
modification of the rights of property must take place, either 
in the form of property, or in that of contract. In the first 
case the right is logically first in consideration, and the obliga- 
tion second. In the second case, the right is logically second, 
the obligation being first. In the first, as a rule, the legal 
change is one which affects, and is adherent to, the respec- 
tive objects of property; in the second^ it is, as a rule, 
not so adherent ; and, for this reason, it is admitted that the 
change in the legal relation which concerns the right and 
obligation of support, belongs to the former class. If there 
be any act by which the owner of one object of property 
acquires an increased right of action, and the owner of another 
object of property suffers a corresponding diminution of his 
right of action, or a liability to loss or injury consequent on 
the exercise by the other of his increased right, the question 
must in each case arise whether, since the act has two effects, 
it is to be considered as a release or a grant ; and it is con- 
formable to usage and principle to say that where there is an 
enlargement of an old right it is a release, where there is an 
addition of a new right it is a grant. An enlargement must 
be an enlargement from some restriction previously existing 
on the exercise of a general right of property, and that 
restriction must have been imposed for the sake of the 
immunity of enjoyment of some other object of property, 
or of some definite right of action previously existing in the 
same object, but differently owned. An addition must be an 
addition of some right of action over an object of property in 
which the person receiving it had previously no general right 
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of property. The enlargement must be by the extinction of 
the restriction, involving a surrender of the immunity pro- 
tected by it, and this is the function of a release ; an addition 
must be the conveyance of a right of action over a distinct 
object of property, involving an obligation on the owner of 
that object, which will be an obligation not to interfere with 
the exercise or enjoyment of that new right. 

Now, in a case where the owner of the supported land 
ceases to be entitled to claim support from adjacent land, no 
right of acting on the supported land is given to the adjacent 
oiTvner ; no obligation to abstain from acting is imposed on the 
owner of the supported land; but he is simply deprived of 
his own right to claim support, and of his right to sue his 
neighbour for the disturbance caused by its removal. This 
appears in all its parts to be equivalent to a release. The 
previous right is admitted, in some sense, to exist; the en- 
joyment is certainly definite in its character, and it certainly 
imposes on the adjacent owner a definite restriction. Since 
this is so, what advantage is gained by refusing to allow a 
release of this definite right, which would be a release of the 
neighbouring owner from the definite restriction previously 
imposed on his right of action over his own land, or would 
create an enlargement of his right of action, and substituting 
in its place the grant of a right to act in his own land so as 
to injure his neighbour, which is certainly no more definite 
in its character than the right which is by that circuitous 
process extinguished, and which is equally open to technical 
objection. 

Next, with respect to the creation of the right to light ; 
there i^ here the acquisition of a definite benefit on the one 
side, procured by means of a definite restriction on the 
use of property on the other. Why should this be taken 
out of the category of property and put into that of con- 
tract? For let it be considered, in the first place, what is 
the nature of the enjoyment belon^ng to the right to light. 
Now it is certainly true that the access of light is not an act 
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done by the owner of the privileged building; but, on t\ic 
other hand, it is true that the light comes over the adjom- 
ing land, and on thia fact depends its capacity of being 
obstructed by the neighbouring owner, acting within the 
limits of his own property. And although the empty space 
above the land is not the property of the landowner in such a 
sense that he can maintain trespass for its occupation (^Picker- 
ing V. Ruddy 4 Camp. 219), yet it is his to the extent that he 
is entitled to use and occupy it as he pleases, and is also 
entitled to remove any obstacle to such use and occupation, and 
to have an action for any injury or hindrance caused to him by 
the occupation of it by another. It is, in fact, also true that 
the neighbour, who might, by planting trees, or erecting a 
wall or a house, have appropriated to his own use that very 
quantum of light, or any portion of it, which the other now 
enjoys, does resign to him the use of that portion of light 
which he might have so intercepted, so far as its interception 
would have profited him, and, as incidental to that right, and 
so far as is necessary for giving efiect to it, limits his own 
right of using his land. And although he cannot be said to 
grant the use of this fugitive and transitory object, he can, 
however, grant the use of a portion of space above his knd 
for the purpose of its transmission. For if, for instance, he 
gi*anted to his neighbour a right to throw out a bow window, 
or other erection, over his land, what would this be but the 
grant of an easement (independently of any right as to 
droppings), namely, the right to the use of so much space 
as It occupied ; and why cannot he then grant to him the use 
of so much space as is necessary for the purpose of the passage 
of light to his windows, a use limited to that purpose ? Next, 
as to the notion of a covenant not to obstruct ; it is, in the first 
place, not clear how it at all makes the particular extent of the 
obligation more exact or definite than it would be rendered by 
saying that where there is a right to light, the neighbour 
must not obstruct that light, even by acts done upon his own 
la.d. Secondly, if the right be created by title of preiorip- 
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tion, wliat is the meaning of calling it a covenant-right ? since 
the act of building and continuing a house is not a covenant, 
neither is the abstaining from blocking up its windows, nor 
the two combined. If, on the other hand, it is, in fact, created 
by covenant, it is only a contract right, and will not run with 
the land, and can only bind successive owners in equity by 
virtue of notice ; and further, the prescriptive right will be a 
right of property, the other a right remaining in contract. 

It is to be repeated that whatever conclusion is arrived at as 
to light, must also apply to an acquired right to support; 
Mrhich resembles the right to light in the two characteristics of 
not being an act done in the land of another, and of requiring 
a special title. 

With respect to the extinction of a right to light, it is, as 
has already been said, decided, that this may take place by 
abandonment, as in the case of easements ; but it may be use- 
ful to inquire into this somewhat further. Now whatever 
name may be given to it, or whatever form it may assume, such 
an act of extinction by the owner of the right,^ is in its legal 
operation a release ; and the word abandonment only expresses 
the mode in which the release is effected, that is, by non-user, 
or acts indicating an intention not to continue its use. But 
this form of release lies in action, not in words, for non-user be- 
longs to the category of action, being the negation of action ; 
and as the abandonment may be made by the act of the owner 
of the right, so it may equally be done by the act of some 
other person, acting in pursuance of his licence, and whose 
action ' is thus equivalent to his own. But as his own mere 
declaration of abandonment would not have the effect of divest- 
ing his right, so neither would his licence, given, but not acted 
upon ; and as a licence is in its nature revocable, being derived 
out of, and subsisting upon the authority of the licensor, an act 
done by that licence which will have the effect of destroying 
the right, must be done while that authority continues, that is, 
either while it is not in form revoked, or when it is incapable 
of revocation. If, then, an act is done pursuing a licence. 
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which has the effect of obstructing the light, since the act was 
rendered lawful in the doing by the licence, it cannot when 
done become unlawful, and the right to unobstructed light is 
therefore, to that extent lost ; but if the act is not done^ that 
is, if the light is not obstructed, the licence has effected 
nothing ; unless, indeed, it should be held that if an act be 
already begun under the licence, which would, if completed 
according to the licence, cause an obstruction, the effect of a 
completed obstruction must, on the ground of expense in- 
curred, be attributed to the inchoate obstruction. 

But the same principle has been applied to that natural inci- 
dent of riparian ownership, the right to a flowing stream, 
which is yet denied to be an easement. Now such a tran- 
saction cannot be a grant, for the owner has no interest in the 
water to convey ; and it could scarcely by any stretch of lan- 
guage be alleged that the right in the higher owner to diminish 
or retard the flow of water to the land below, was an ease- 
ment exercised in the lower owner's land. It must then be a 
release, and if the right to a flowing stream were an ease- 
ment, it might be released by abandonment ; but the premiss 
is denied, and therefore the conclusion cannot follow. It is 
necessary, therefore, to say that a right naturally incident to 
property may be altered or extinguished by a mere licence fol- 
lowed by an act ; and this extreme proposition rests entirely 
on a case which was expressly decided on the ground (now 
over-ruled) that the right to water was a right acquired by 
^appropriation, and measured by actual use, and where the right 
was treated as in all respects analogous to a right to light* 

Now, that it should not be possible for an owner of land to 
modify his rights to property, such as the right to a water 
course, or the right to support, in favour of a neighbouring 
owner, and for their mutual convenience (as was formerly held 
with respect to the latter right in the case of Hilton v. Earl 
Granville 5 Q. B. 701) would indeed be highly unreasonable; 
but it does not seem unreasonable, but regular and systematic, 
that the mode of doing so should be the same as in other casefl 



Law Considered as a Formal System. S17 

of SLlienating rights of ownership in land, namely, by deed ; and 
VT^hen it is considered how large practical consequences may 
f olloinr from such concessions, there seems as much reason for 
protecting the transaction by a formal instrument, as in the 
case of the alienation of the entire property in a portion of 
land. 

In conclusion, for the sake of simplicity, and of that ele- 
gcLTitia which, proceeding on broad analogies, makes legal 
reasoning more easy and more certain, it were much to be de- 
sired that the right to support, and the right to a watercourse, 
shoiold be restored to their position of natural easements, and 
considered as capable of release ; but that, being parts of the 
original ownership of land, they should be considered to require 
for their alteration a formal title of the same character, whether 
written or prescriptive, as is required for the creation or alien- 
ation of other interests in land. 

And that the right to light should also be restored to the 
place of an easement, to be created by similar means, and 
capable of a similar mode of extinction. 



In a recent number ofFraser (November, 1865), at p. 552, 
in an essay of great ability on Mn.Lecky's work on Ration- 
alism, the following foot-note occurs 2 

^^ Law is organised threatening, and to speak of governing the 
motion of the stars by the law of gravitation, implies that the stars 
would be punished if they did not keep their time, and that they 
do keep their time accordingly. It would be difficult to show in a 
short compass all the harm which this metaphor does* The ' law ' 
of gravitation is, in fact, a rule by which men calculate the motions 
of bodies, and is a * law * only in the same sense in which the rule of 
three is a law. You will do yout sum wrong unless you apply the 
rule correctly." 

It is elsewhere stated by, perhaps, the same writer (follow- 
ing Mr. Austin) that law is a command backed up by a sanc- 
tion. 

The definition here given of law is, that it is *^ organised 
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threatening ;" perhaps if this is analysed^ its real value will 
become more distinct. It consists of but two words, and thoee 
words so arranged that the latter is the genus of the definition, 
and the former its differentia. In other words, law is orga- 
nised threatening, as opposed to unorganised threatening. 
What then is threatening ? It is the declaration of an inten- 
tion to injure, which may or may not be accompanied with 
power ; let us suppose that it is so accompanied. Iliaw, then, 
is an organised declaration of an intention to injure with 
power. 

Next, what is organised? An organon is an instrument, 
and the word " organised " is commonly used to signify that 
the thing of which it is predicated has some arrangement oi 
parts, some method or system of action, tending to produce a 
given result. What, then, is the result here ? Action of some 
kind or other. But of what kind? Of such a kind as the 
organism (or the organiser) prescribes. 

The organism, then, first prescribes action, and then declares 
an intention of injuring those who do not act accordingly. 
But what is to prescribe action ? It is to declare. a purpose or 
intention that such action shall be done, which either is, or 
is not, part of law. 

That this declaration of intention is not part of law is a 
proposition which would be startling, and such as I humbly 
conceive no one would afiirm unless he were maintaining a 
thesis. But if it is a part of law, it will inevitably follow 
that it is its prilnary part ; and that, as on the one hand no 
one could pretend that a law was fulfilled, when every part 
of it was violated except that which threatened injury as a 
consequence of, and conditional upon, those violations, so, on 
the contrary, every one would admit that it was fulfilled, it all 
those acts were done which it primarily prescribed, and the 
non-doing of which was made the condition of the perform- 
ance of the threat. Besides this, the execution of the threat 
in case of disobedience, is itself in the agent an act of fulfil- 
ment of that portion of the law which directs such execution 
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to be done. Formally^ therefore^ the principal portion of law 
is that which directs action^ or rather^ the whole of law directs 
action^ part of that action being action inflicting evil as a con- 
sequence of disobedience to the other and primary part of law. 
And. practically, the action which is influenced by law is mainly 
tlie action so primarily regarded. It appears, therefore, that the 
fundamental characteristic of law is that it directs action, and 
that the threatening quality is (if anything) its differentiay indi« 
eating (and it indicates nothing else) the instrument by which 
it ^^orks. But this instrument is the n^eans for producing a re^ 
sult^ that is, a certain course of action, by certain persons subject 
to the law, and is selected with reference to the agents. Now the 
agents are intelligent beings, capable not only of action but of 
desire, and the threat is chosen in order to control their wills 
to act in conformity with the law, when otherwise they might 
be drawn by their desires to transgress it. But, before the 
necessity of the instrumen^, comes the possibility of the law 
at all ; for law, being a declaration, requires a subject able 
to understand the thing declared. 

The nature of the subject, then, as a being capable of under- 
standing and complying with a direction, is the important 
distinguishing fact in the condition of things to which law 
belongs, the means by which the rule prescribed is enforced is 
secondary. Instead, therefore, of saying that to talk of a law 
governing the motions of the stars is to assume that the stars 
are threatened with punishment if they do not so move, it 
would be more correct to say that such phraseology implies 
that the stars have a direction addressed to them prescribing 
their movements, and that they are capable of understanding 
it But let us turn aside a little more to see this novelty. 

The object of law is to produce or maintain a certain state 
of things ; the mode in which this is done is by prescribing a 
certain course of action ; the form of law, therefore, is fixed 
and definite rules prescribing action ; the fulfilment of law is 
the doing of the action so prescribed, that is, action capable of 
being stated, and actually stated, in fixed and definite forms ; 
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or the statement of action which fulfils the law is made in the 
very terms of the law by changing the imperatire mood or the 
future tense^ into the present or the past. The proximate 
object^ then^ of law is action; its ultimate object is not ex- 
pressed in law5 but operates in forming its rules through the 
opinion of those whose authority frames them. Now what is a 
law of nature ? It is a statement of events as happening in a 
certain fixed and definite form and order^ the calculation of 
their so happening in the future is an assumption founded on 
the fact that they have so happened hitherto. It is. rather the 
statement of the fixed and definite form and order in which 
events happen^ and will happen. Now let the assumption be 
added (it is not our present concern how this assumption ib 
reached)^ that these events are the results of an originating 
mind^ or^ in other words, that a creative mind determined that 
they should so happen ; then that creative mind determined 
that they should happen in this fixed and definite form and 
order. We have then this result, the creative mind had for 
its object to produce a certain state of things (for it did not, 
I suppose, act at random) ; for that purpose it laid down & 
certain fixed and definite form and order in which events 
should happen, and events happen in that mode accordinglj^ 
and that mode is capable of being, and is, stated. The hap- 
pening, then, of these events in this manner is the proximate 
object of these laws ; what is their ultimate object we cannot 
state, it certainly is not part of their statement. Now the 
difference between this statement, and that of law, and 
the operation of law, as affecting voluntary acts, is plainly 
a difference in the subject-matter as voluntary, or what we 
term voluntary, and this difference relates to the means by 
which the end is effected. In the one case the means is, we 
know not what, in the other case the means is, so far as we 
know it, a direction addressed to an understanding mind, 
and, secondarily, an inducement added to secure the perform- 
ance of the action directed. In each a definite form and 
order is proposed to be ^ven to action, and is actually 
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enforced by appropriate means, with reference to an ulterior 
object. This being so, it is, firstly, not clear why the same 
word is not legitimately used to express both, with a proper 
regard to the difference of the subject-matter; it would, 
secondly, be well to know what word is to be substituted for 
the i.v'ord law in describing the fixed and definite form and 
order of natural events. But it is stated that great confusion 
is caused by the " metaphorical " use of the word in cases 
which do not admit of a threat. Now the real points of dis- 
tinction of the two kinds of law are, first, that the one is 
permanent and fixed, and unalterable by the will of man, the 
other is the reverse ; second, that the one is not addressed to, 
and does not operate by the intelligent action of voluntary, 
or apparently voluntary, agents, the other does. The con- 
fusion and false reasoning on either side must result from the 
transfer to the one, of the characteristics which belong exclu- 
sively to the other. Great as have been the evils produced 
by attributing to human laws a permanent and unalterable 
character which does not belong to them, it may be doubted 
whether this has been in any appreciable degree due to the 
confusion which is reprobated; a dead and inactive conser- 
vatism, the force of habit, and a too strictly logical adherence 
to legal forms, to the neglect of the objects of law, seem causes 
adequate to the effects. Great absurdities have been the result 
in natural science of treating natural agents as personalities, 
exercising a volition, and possessing appetites and passions 
(curious instances of which are mentioned in Dr. Anstie's work 
on Stimulants and Narcotics), but it is still more certain that 
these did not result from a misapplication of the term law, but 
from an earlier error in attributing human qualities, not at all 
implying law, to things not human or intelligent. 
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Abt. IX— maritime neutral rights. 

BibUotheque Diplomatique. L. Gessner, JDocteur en Droit. 
Le Droit des Neutres sur Mer. Berlin: Hilke ct Van 
Muyden. 1865. 

TN the preface to this work. Dr. Gessner, after observing 
■^ how great has been the attention paid to international 
law in modem times by England and France under the 
stimulus of their large maritime interests, states that during 
the last ten or fifteen years Germany has produced works upon 
this subject riyalling the best of other nations. 

He distributes the totality of the efforts of publicists in 
reference to maritime law into two principal groups — those of 
England, America, and Italy, on the one hand, and those of 
Germany, France, and Denmark, on the other. The first 
group is distinguished for the important position assigned to 
the interests of belligerents, as compared with those of neutrals. 
But the second group is not marked by the same homogeneity^ 
for while it is asserted that England has too exclusively 
rested its doctrines of maritime law upon its own practice, 
founded upon a conception of its own interests, it is admitted 
that French and German writers have passed to the other 
extreme, and sought to base that law upon merely abstract 
and general theories. 

With reference to this classification it may be observed that 
the place of American writers is not properly in the first group, 
for America having at almost all times been a neutral power, 
her policy and practice have been to seek to impose limits to 
belligerent rights. In his work. Dr. Gessner proposes to treat 
the subject of the maritime rights of neutrals so as to admit 
of its being developed theoretically and practically. 

In the preliminary inquiries, the origin of international 
maritime law is traced ^gether with the history of the right 
of capture and of privateering. 
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On the " Freedom of the Seas," after reference to Ulpian's 
dictixni, '^£t quidem mare commune omnium, et litora sicut 
aer,'* the great work of Grotius, " Mare Liberum," is noticed, 
the answer of Selden, "Mare Clausum," is examined, and 
the opinions of Bynkershoek, expressed in his work, " De 
Dominio Maris," to which is assigned a middle place, are dis- 
cussed. 

The inquiry as to this topic, concludes with the statement 
that it is an established principle that the sea belongs to all 
nations in common, subject to two exceptions. Property is 
possible in respect of enclosed seas having, as the Caspian Sea, 
no natural communication with the ocean ; and certain nations 
have asserted their ownership of seas connected with the ocean 
by natural communication when they command the communi- 
cation. The latter exception has been questioned, but autho- 
rities are cited in support of its principle. 

As to *^ neutral states," in ancient times, it is remarked that 
neither the thing nor the name of neutrality, as now under- 
stood, existed ; and it was reserved for later days to introduce 
into international law both the idea and the expression. 
Grotius calls neutrals medii ; and Bynkershoek terms them non 
hastes. 

To the definition of neutrality, at first loose and vague, 
science gradually gave a fixed and determinate value. 

In respect of neutrality generally, and the rights of neutrals, 
complaint is made that the maritime powers have too much 
proceeded according to mere policy and interest. 

The history of the restrictions upon the navigation of neu- 
tri^ is distributed into two periods — the first commencing 
wiiW the end of the fourteenth century, down to the armed 
neutrality of 1780 ; the second extending from the latter point 
to the Declaration of Paris, of 1856. * 

The first judicial notions, relative to the navigation of 
neutrals, are said to be found in the famous maritime code, 
" Consulate del Mare," which, according to Pardessus, consti- 

VOL. XX. — NO. XL. Z 
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tates the basis of all the existing maritime rights of Europe, 
and in particuhur of the celebrated " Ordonnance de la Marine " 
of Louis XIV., of 1681. 

The early doctrines in regard to the capture and condemna- 
tion of enemy's goods in neutral vessels, and of neutral goods 
in enemy's vessels, are examined. By the Marine Ordonnance 
of Louis XIV., all ships laden with enemy's goods, and the 
goods of subjects or allies in enemy's vessels, are declared 
equally lawful prize. 

Dr. Gessner is not, however, so clear in his treatment of this 
part of the subject as could be wished. It may, therefore, be 
worth while to observe that, though the rule which makes the 
goods of an enemy on board the ships of a friend liable to cap- 
ture and condemnation, and that which subjects to confiscation 
the goods of a friend in the vessel of an enemy, are often 
treated together, they by no means rest upon the same prin- 
ciples. 

Historically, these two rules are associated with the maxims 
" free ships free goods," and " enemy ships enemy goods," 
between which also the same distinction of principle exists ; 
the former being a limitation of belligerent rights in favour of 
neutrals; the latter being a limitation of neutral rights in 
favour of belligerents. 

Dr. Gessner subsequently proceeds to examine the principles 
of the armed neutrality of 1780, in which rules regulating the 
navigation of neutrals are set forth, and in particular the 
maxim ^' free ships free goods " adopted^ and the conditions of 
blockade laid down. 

By the second armed neutrality of 1800, the position of 
neutrals was further improved, and the rule as to the right of 
search of neutral vessels under convoy prescribed. 

The principles adopted by the United States, as to the 
commerce of neutrals, are submitted to distinct discussion, 
and the action of America, in reference to the maxim " free 
ships free goods " considered. 

The effect upon the general doctrines of international law of 
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the Declaration of England, of 1854, on the occasion of the 
Russian war, is noticed. 

The important Declaration of Paris, of 1866, marks a distinct 
epoch in the history of neutral rights. 

Xhe four articles of the declaration were — 

*^ 1. That privateering is, and remains abolished. 

<* 2p That the neutral flag coyers the cargo of the enemy except 
Yrhen it is contraband of war. 

^< 3. That neutral goods, except contraband of war, are not seisable 
under the enemy's flag. 

** 4. That blockades, in order to be obligatory, must be effective- 
that is to say, maintained by a safiicient force to preyent in reality 
the access of the enemy." 

The policy of the declaration was at the time keenly dis- 
cussed in England. America refused to assent to the 
propositions except on condition that there was added to them 
the declaration— " that the private property of the subjects or 
citizens of a belligerent on the high seas shall be exempted 
from seizure by the public armed vessels of the other belligerent 
except it be contraband." 

The United States, Spain, and Mexico, are the only nations 
who have not abolished privateering. 

After these preliminary discussions, the author distributes 
his work as follows : — 

« 1. Contraband of war. 

<« 2. The right of blockade. 

♦« 3. Neutral goods under enemy's flag and enemy's goods under 
neutral flag." 

The rights of belligerents, in reference to the conduct of 
neutrals, are examined under the following heads :— 

<* 1. The right to visit neutral ships. 

« 2. The right to capture neutral vessels where the conditions of 
neutrality are violated. 
« 3. Jurisdiction of prizes." 

z 2 
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In the treatment of these questions. Dr. Gessner- seeks to 
pursue a course which combines the method of philosophy, 
with the authority of history. 

He appears to be much indebted to the labours of Wheaton 
and Hautefeuille, but especially to those of the former writer; 
and in aiming to discover for the doctrines of international 
law a scientific basis, he has trusted sometimes too much to 
abstract reasoning, and to the inspiration of preconceived 
theories. 

Of the subject itself we may add, that none can surpass it in 
point of importance. 

It is a matter of high necessity in the interests of civilisa- 
tion, that the practices of international law should be brought 
into harmony with the existing sentiments and convictions of 
mankind, that the rights and procedure of belligerents should 
be conducted in accordance with the true and permanent policy 
and interests of peoples, so that, on the one hand, so far as 
possible, the operations of war may be confined to govern- 
ments as distinguished from nations ; and, on the other hand, 
that every influence may be brought into play ^hich may 
remove all restrictions upon the fair liberty of neutrals, and 
may place the freedom of their commerce upon a safe and 
durable basis. 

In the success of such an enterprise, no nation has a greater 
interest than England. 



Art. X.— the JAMAICA INQUIRY 

O OME years since we drew attention to the habit, which 
seemed to have grown up among the governors of 
colonies, of proclaiming martial law on very slight provoca- 
tion. We then pointed out the illegality of such proceedings; 
the exercise of what is termed martial law, which may be 



The Jamaica Inquiry. 327 

more properly described as the superceseion of all law by the 

ex.eciitive power, being only justifiable in cases of overwhelm- 

ing necessity; when, in short, the law can no longer be 

administered, and a rude appeal to force is required to put 

down violence. We hoped that the Colonial Office, acting on 

the hint contained in our article, would have thought fit to 

give some intimation to the governors of colonies of the nature 

of constitutional law, and the extent of their powers and 

responsibilities on this subject. We believe we were too 

sanguine at the time, but it is possible that the startling events, 

past and to come, pertaining to the Jamaica riot, may induce 

the authorities in Downing Street to issue instructions to their 

agents. Sidney Smith surmised that the burning of a bishop 

might induce precautions against accidents at the hands of 

railway directors, and it may be conjectured that the hanging 

of a governor would expedite action on the part of the • 

Colonial Office. 

In truth, there seems to be, not only in the colonies, but in 
this country also, considerable confusion of ideas, as to the 
kind and degree of disturbance which justify the extreme 
measure of proclaiming martial law, and acting under the 
proclamation. To hear the expressions that have been used, 
and to read the leading articles that have been penned, on this 
question, for some weeks past, one would suppose that such a 
proclamation is needed before a tnilitary force can act against 
rioters. We believe that this ignorant error has been at the 
bottom of much mischief in the colonies. It is not necessary 
for us to tell our readers that any magistrate can call on 
the military to aid him in putting down any disturbance which 
he finds the civil power unable to quell ; nor to say that riots, 
as serious as that at Morant Bay, have been so dealt with in 
England again and again during living memory. A magis- 
trate, who is overpowered by riot or insurrection, has nothing 
to do but to send for the nearest body of troops, read the Riot 
Act, warn those who are breaking the peace of the conse- 
quences about to ensue, and then to call on the officer in 
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command to do hie duty. That officer, and all serving undet 
him, are fully justified In taking any measures, however 
severe, which may be necessary to restore order ; in opemng 
fire on the insurgents, and in continuing to fir€, at any loss of 
life, until they lay down their arms or disperse. But when the 
object is attained, and the disturbance is ended, the troops are 
not justified in any further action ; they must hand over their 
prisoners to the civil arm, and leave the law to pursue its 
ordinary course. 

We have read carefully the various accounts that have been 
published of the disturbances at Morant Bay, and we can see 
nothing in them which required any different treatment than 
that pursued in the case of the Chartist riot at Newport, or 
the great riots at Birmingham of the game period. We cannot 
perceive in Governor Eyre's despatch any justification for so 
desperate a measure as that of abrogating the law, and placing 
the lives and property of thousands at the mercy of soldiers 
who seem to have exercised the powers entrusted to them with 
senseless brutality. Judging by his own despatches, we can 
only conclude that Governor Eyre is flagrantly ignorant of the 
constitutional law which, as the agent of the Queen, he is 
bound to administer. He seems really to have believed that 
he was justified in employing troops, not merely in putting 
down the riot, but subsequently in taking vengeance on all 
and sundry whom he suspected of having been concerned in 
the disturbance. It is probable that the measures which will 
be taken to disabuse Mr. Eyre, and others whom it may 
concern of this most erroneous belief, will be memorable in 
the records of the Central Criminal Court. 

We say this without forestalling or prejudging in any way 
the inquiry now being conducted in Jamaica by the Commis- 
sioners. There are some points in the case too clear to 
require any further elucidation. Whatever need there may 
possibly have been (and we have not seen the shadow of 
a proof of it) for proclaiming martial law, and for putting to 
death by tjcntence of military courts at the moment of the 
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r-iot, it is evident that the need ceased when the insurrection 
had been put down. Yet for days after the killing was con- 
idixiied. 

Now killing without legal warrant is what English law calls 

mnrder ; and we apprehend that the officers concerned in the 

xxiock trial of Mr. Gordon, and those who approved and con- 

cixrred in their sentence, are liable to indictment for that 

crime. There may be palliating circumstances brought to 

light by the Commissioners, such as the existence of a panic 

terror in which all the officials from the governor downwards 

lost their heads, and such circumstances may be justly taken 

into account as to the punishment to be inflicted; but, in 

regard to the nature- of the acts committed on the Governor's 

own showing by himself and others, their utter illegality is 

evident on the face of them. 

It must be a matter of congratulation to the profession, that 
two lawyers so eminently fitted for the task as are Mr. Eussell 
Gurney and Mr. Maule, should have been chosen as the 
colleagues of Sir Henry Storks. We have entire confidence 
in the justice and impartiality of the Commissioners, and a firm 
trust that through their inquiries, and through subsequent 
pro(;eedings, the majesty of the law will be once more 
vindicated against arbitrary violence. 

We append the opinion recently given by Mr. Edward 
James, Q.C., and Mr. Fitzjames Stephen, on a case submitted 
to them by the " Jamaica Committee," as it lucidly re-affirms 
the view expressed in the Law Magazine a few years 
since^ on the subject of martial ][aw. 

Case SuBMrrTSD by the Jamaica Committee. 

" The committee desires to be advised what steps are open to them 
to assist their fellow subjects in Jamaica to obtain the protection of 
the law ; and if the law has been broken to bring the guilty parties 
to justice ; and also what steps are open to them as Englishmen to 
vindicate constitutional law and order, if constitutional law and order 
have been illegally set aside by the local Government in Jamaica. 
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'< With this are sent copies of the despatch from Grovemor Eyre 
to Mr. Secretttrj Cardwell, on the 20th October, 1865, and also of 
the address of the Governor to th6 Jamaica House of Lregielature, at 
the annual meeting which took place on the 7th of NoTomber. 
Copies are also sent of such reports of the military officers as have 
appeared in the papers. 

" Considering for the present nothing but these official documents, 
and taking for granted that the statements they contain are all true, 
counsel is requested to advise : — 

'* 1. — ^What is the meaning of the term martial law, and what is the 
legal effect of a proclamation of ftiartial Jaw ? 

"2. — Are there grounds for concluding that Governor Ejre has 
acted illegally and criminally in the mode in which he states that he 
has proclaimed and enforced martial law, and especially in removing 
the Hon. G. W. Gordon from Kingston to Morant Bay, and there 
handing him over to Brigadier-General Nelson to be tried by court- 
martial ? 

"3. — Could Mr. Gordon be legally convicted and punished by 
court-martial for any act done prior to the proclamation of martial 
law, or for any act done beyond the boundaries of the proclaimed 
district ? 

*' 4. — Are officers acting in enforcing martial law exempt from all 
control beyond the instructions they receive from their superior 
officers, if not, are there any principles acknowledged by martial law, 
or by the British constitution, which would render it illegal (a) to 
continue for several days shooting down men, and flogging men, 
women, and children, and burning their habitations, in the absence 
of any appearance of organised resistance ; (6) to inflict punishmeDt 
without or before trial ; (c) to inflict punishment for the purpose of 
obtaining evidence ; (d) to inflict death for or on the evidence of looks 
or gestures ? 

*' 5. — In case Governor Eyre or his subordinate officers have been 
guilty of illegal acts in the course of the late proceedings in Jamaica, 
what are the proper modes of bringing them to trial for such illegal 
acts ? 

'* 6» — Are any, and if any what, proceedings for the above purpose 
open to private persons in this country ? 
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**7. — ^The last qaestiou has reference to a bill of mdemnity, if 
one should be passed by the Jamaica Legislature. 

" OPINION. 

*' The questions asked in this case all depend more or less upon the 
general question, ' what is the nature of martial law, and what 
power does it confer ? ' We will, therefore, state our view of this 
subject before answering the specific questions asked, and we must 
do so at some length on account both of the importance and the 
obscurity of the subject. The expression ' martial law ' has been 
used at different times in four different senses, each of which must 
be carefully distinguished from the others. 

"1. In very early times various systems of law co-existed in the 
country — ^as the common law, the ecclesiastical law, the law of the 
Court of Admiralty, &c. One of these was the law martial, exercised 
by the constable and marshal over troops in actual service, and 
especially on foreign service. As to this, see an essay on the ' Laws 
of War,' by Professor Montague Bernard, in the ' Oxford Essays ' 
for 1856. 

^^ 2. The existence of this system in cases of foreign service or actual 
warfare, appears to have led to attempts on the parts of various 
sovereigns to introduce the same system in times of peace on emer- 
gencies, and especially for the punishment of breaches [of the peace. 
This was declared to be illegal by the Petition of Right, as we shall 
show more fully immediately. {See Hallam's ' Constitutional 
History,' p. 240, v. i., 7th edition, c. v., near the beginning.) 

" 3. When standing armies were introduced, the powers of the 
constable and marshal fell into disuse, and the discipline of the 
army was provided for by annual Mutiny Acts, which provide 
express regulations for the purpose. These regulations form a code, 
which is sometimes called martial, but more properly military law. 
(Grant and Gould, 2 H. Blackstone, 69.) 

^' 4. Although martial law in sense (1) is obsolete, being superseded 
by military law, and in sense (2) is declared by the Petition of 
Bight to be illegal, the expression has survived, and has been 
applied, as we think, inaccurately and improperly, to a very different 
thing, namely, to the common-law right of the Crown and its repre- 
sentatives to repel force by force in the case of invasion or insurrec- 
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tion. We shall proceed to develope and illustrate this view of the 
suhject. 

^*The provisions of the Petition of Right on Martial Law (3 chap. 
i., c. 1) are contained in ss. 7, 8, 9, 10. These sections recite that 
commissions under the Great Seal had lately been issued to certain 
persons to proceed in particular cases ' according to the justice of 
martial law ; ' and that thereby persons had been put_]^to death who, 
if deserving of death, ought to have been tried in the ordinary Tvay, 
whilst others, pleading privilege, had escaped. Such commissions 
are then declared to be illegal ; and it is provided that henceforth 
no commissions of like nature may issue forth to any person or 
persons whatsoever. 

^^The commissions themselves explain the nature of the system 
which the Petition of Right prohibited. Three, which were issueJ 
shortly before it passed, are given in 17 '* Rymer's Foedera," pp. 43, 
246, 647. They are dated respectively 24th November, 1617 ; 20th 
July, 1620 ; 30th December, 1624. The first is a commission to 
certain persons for the government of Wales, and the counties of 
Worcester, Hereford, and Shropshire. It directs them to call out 
the array of the county, and then proceeds to direct them to lead the 
array — 

'^ ^ As well against all and singular our enemies, as also against 
all and singular rebells, traytors, and other offenders and their 
adherents, against us our Crowne and diguitie within the said prin- 
cipalitie and dominions of North Wales and South Wales, the 
marches of the same and counties and places aforesaid, and with the 
said traytors and rebells from tyme to tyme to fight, and them to 
invade, resist, suppresse, subdue, slay, kill, and put to execution of 
death, by all ways and means, from tyme to tyme by your discretion. 

" * And further to doe, execute, and use against the said enemies, 
traytors, rebells, and such other like offenders and their adherents 
afore-mentioned from tyme to tyme as necessitie shall require by 
your discretion, the law called the martiall lawe according to the 
law martiall, and of such offenders apprehended or being brought in 
subjection, to save whom you shall think good to be saved, and to 
slay, destroie, and put to execution of death, such and as many of 
them as you shall think meete, by your good discretion, to be put to 
death.' 
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*' The second empoWers Sir Robert Maunsell to govern the crews 
of certain ships intended for the suppression of piracy, and gives 
him * full powers to execute and take away their life, or any 
member, in form and order of martial law.' 

^' The third is a commission to the mayor of Dover, and others, 
reciting that certain troops, then at Dover, were licentious, and em- 
powering them. 

'^ * To proceed according to the justice of martial law against such 
soldiers within any of our lists aforesaid, and other dissolute persons 
joining w^ith them, or any of them, as during such time aa any of our 
said troops or companies of soldiers shall remain or abide there, and 
not be transported thence, shall, within any of the places or precincts 
aforesaid, at any time, after the publication of this our commission, 
commit any robberies, felonies, mutinies, or other outrages or misde- 
meanours, which by the martial law should or ought to be punished 
with death, and by such summary course and order as is agreeable 
to martial law, and as is used in armies in time of war, to proceed 
to the trial and condemnation of such delinquents and offenders, and 
them cause to be executed and put to death according to the law 
martial, for an example of terror to others, and to keep the rest in 
due awe and obedience.' 

" The distinctive feature of all these commissions is, that they 
authorise not merely the suppression of revolts by militmy force, 
which is undoubtedly legal, but the subsequent punishment of 
offenders by illegal tribunals, which is the practice forbidden by the 
Petition of Right. In illustration of this we may compare the pro- 
ceedings described in Governor Eyre's despatch with the course 
taken by a lieutenant-general and his provost-marshal in the reign 
of Queen Elizabeth, under one of the commissions declared to be 
illegal by the Petition of Right. In 1569 the Earls of Northumber- 
land and Westmoreland had risen and besieged and taken Barnard 
Castle, and committed other acts of open treasonable warfare. The 
rising took place, and was suppressed, in the course of the month of 
December. The Earl of Sussex received from the Queen a commission, 
evidently similar to the one already cited, and appointed Sir George 
Bower his provost-marshal. Sir George Bower made a circuit 
through Durham and Yorkshire, between the 2nd and the 20th of 
January, 1569, and executed at various places 600 persons. (Sharpens 
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'Memorials of the RebeUion/ No. 1,569, pp. 99, 113, 121, 133, 
140, 143, 163, 163.) 

" It appears from Governor Ejrre's despatch, passing by earlier 
portions which contain instances of acts done by the so-called courts- 
martial, susceptible perhaps of a construction different from those 
which follow, that at daybreak on Monday, the 16th of October 
(paragraph 41), the last definite act of violence mentioned, having 
taken pkce on the 15th {see paragraph 33), a court-martial sat 
to try prisoners, and 27 were found guilty and hung. By the 
18th (paragraph 55), many rebels had been captured, and several 
courts-martial had been held, and capital punishment inflicted. On 
the 19th (paragraph 57), all was going on well in camp, more rebels 
had been captured or shot. Afterwards, on the 23rd of October, 
Mr. Gordon was hung. As Governor Eyre mentioned no acts of 
violence subsequent to that above referred to, it would appear that 
these executions were punishments for past offences, and not acts 
required for the suppression of open insurrection. The measures 
adopted thus resemble those taken by Sir George Bower, in 1569, 
under the authority of the commission declared illegal by the Petition 
of Right. As to the legal character of such punishments. Lord Coke 
observes (3rd inst., c. 7, p. 52), ^ If a lieutenant, or other that hath 
commission of marshal authority in time of peace, hang or otherwise 
execute any man by colour of marshal law, this is murder ; for this 
is against Magna Charta, c. 29.' {See too Hale, Hist. C. L., 34.) 

*^ These authorities appear to show that it is illegal for the Crown 
to resort to martial law as a special mode of punishing rebellion. 

" We now proceed to consider the authorities which look in the 
other direction. In 1799, an Act of the Irish Parliament (39 Geo. 
III. , c. 11) was passed, the effect of which was to put the parts of 
the country which were still in rebellion under military command, 
according to a system therein described. The preamble states that 
the rebellion had been already suppressed, and it sets forth that on 
the 24th of May, 1798, Lord Camden did, by and under the advice 
of the Privy Council, issue his orders to all general officers com- 
manding his Majesty's forces, to punish all persons acting, ordering, 
or in any way assisting in the said rebellion, according to martial 
law, either by death or otherwise, as to them should seem expedient, 
and did by his proclamation of the same date ratify the same. It 
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farther goes on to recite, that ' bj the wise and salutary exercise 
of his Majesty's undoubted prerogative in executing martial law, for 
defeating and dispersing such armed and rebellious force, and in 
bringing divers rebels and traitors to punishment in the most speedy 
and summary manner, the peace of the kingdom has been so far 
restored as to permit the course of the common law partially to take 
place/ &c. And in the body of the Act (section 6) there is contained 
a proviso that ^ nothing in this Act shall be construed to abridge or 
diminish the undoubted prerogative of his Majesty for the public 
safety, to resort to the exercise of martial law against open enemies 
or traitors.' 

'< It is impossible to suppose that such a declaration as this should 
operate as a repeal of the Petition of Bight as regarded Ireland, 
though the language of the two Acts appeals to be conflicting. As, 
however, it merely declares an * undoubted prerogative of the 
Crown,' it cannot refer to what the petition of right expressly denied 
to exist, and therefore it must probably be construed to mean only 
that the Crown has an undoubted prerogative to attack an army of 
rebels by regular forces under military law, conducting themselves 
as armies in the field usually do. This construction is strengthened 
by the fact that traitors are coupled with open enemies. Now, the 
force used against an invading army is used for the purpose, not of 
punishment, but of conquest, and thus the words in the Irish Act 
would mean only that the Crown has an undoubted prerogative to 
carry on war against an army of rebels, as it would against an 
invading army, and to inflict upon them such punishment as might 
be necessary to suppress the rebellion, and restore the peace, and to 
permit the common law to take effect. 

<* As soon, however, as the actual conflict was at an end, it would 
be the duty of the military authorities to hand over their prisoners 
to the civil powers. This was affirmed by the case of Wolfe Tone, 
who having been captured when the French surrendered, was sent 
up to Dublin Barracks, tried by a court-martial, and sentenced to 
death. The Court of King's Bench immediately granted a habeas 
corpus, and directed the sheriff to take into custody the provost- 
marshal and other officers in charge, and to see that Mr. Tone was 
not executed. (27 St. Tr., 624-5). No doubt many military exe- 
cutions took place during the Irish rebellion, but an Act of In- 
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demnity was passed in respect of them, and it must also be remem^ 
bered that by the laws of war (which are a branch of morals rather 
than of law proper, and prevail not over soldiers but as between 
contending armies,) many severities may be justified, such as the 
refusal of quarter, and the putting to death of soldiers who sur- 
render at discretion ; and thus, in a war like that in 1798, much 
might be done which might pass under the name of martial Iawv 
but which in reality would be no more than incidents of ordiuary 
warfare conducted with unusual rigour. 

'^Another argument is drawn from the Annual Mutiny Acts* 
They contain a declaration that < no man can be forejudged of life 
or limb, or subjected to any punishment within this realm by 
martial law in time of peace.' This has beei^ construed to imply 
that in times of war or ' disturbance martial law is legal. As to 
this, however, it must be remembered that in its original meaning, 
the phrase martial law included what we now understand by military 
law, and that one principal object of the commissions declared to 
be illegal by the Petition of Bight, was the ^reation of military 
tribunals without Parliamentary authority. Hence the words ^ in 
peace,' which were not in the first Mutiny Act, probably mean that 
standing armies and military courts were in time of peace, illegal, 
except in so far as they were expressly authorised by Parliament. 

''The whole doctrine of martial law was discussed at great 
length before a committee of the House of Commons, which sat in 
the year 1849, to inquire into certain transactions which had taken 
place at Ceylon. Sir David Dundas, then Judge Advocate Greneral, 
explained his • view upon the subject at length, and was closely 
examined upon it by Sir Robert Peel, Mr. Gladstone, and others. 
The following answers, amongst others, throw much light on the 
subject : — 

<' ' 5,437. The proclamation of martial law is a notice to all those 
to whom the proclamation is addressed, that there is now another 
measure of law and another mode of proceeding than there was 
before that proclamation. 

" ' 5,459. If a governor fairly and truly believes that the civil 
and military power which is with him, and such assistance as he 
might derive from the sound-hearted part of the Queen's subjects 
is not enough to save the life of the community, and to suppress the 
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disorder, it is his duty to suppress bj this (i.e., by martial law) or 
any other means/ 

** ' 5,476. (Sir Robert Peel). A wise and courageous man, res- 
ponsible for the safety of a colony, would take the law into his own 
bands and make a law for the occasion, rather than submit to 
anarchy. — A, I think that a wise and courageous man, would, if 
necessary, make a law to his own hands, but he would much rather 
take a law which is already made — and I believe the law of England 
is, that a governor, like the Grown, has vested in him the right, 
wbere the necessity arises, of judging of it, and being responsible 
for his work afterwards, so to deal with the laws as to supersede 
tbem all, and to proclaim martial law for the safety of the'colony.' " 
" * 5,477. (In ans\^r to Mr. Gladstone.) I say he is responsible 
just as I am responsible for shooting a man on the King's highway 
i^v^ho comes to rob me. If I mistake my man, and have not, in the 
opinion of the judge and jury who try me, an*answer*to give, I am 
responsible.' 

" * 5,506. My notion is, that martial law is a rule of necessity, and 
ihat when it is executed by men empowered to do so, and they act 
honestly, rigorously, and vigorously, %pd with as much humanity 
9S the case will permit in discharge of their duty, they have done 
that which every good citizen is bound to do.' 

" Martial law has, accordingly, been proclaimed in several colonies 
—viz., at the Cape of Good Hope, in Ceylon, in Jamaica, and in 
Demerara. 

** The views thus expressed by Sir David Dundas appear to us to 
be substantially correct According to them the words ' martial law,' 
as used in the expression proclaiming martial law, might be defined 
as the assumption, for a certain time, by the officers of the Crown of 
absolute power, exercised by military force, for the purpose of 
suppressing an insurrection or resisting an invasion. The ^procla- 
mation ' of martial law, in this sense, would be only a notice to all 
whom it might concern that such a course was about to be taken. 
We do not think it is possible to distinguish martial law, thus 
described and explained, from the conmion law duty which is in- 
cumbent on every man, and especially on every magistrate, to use 
any degree of physical force that may be required for the suppression 
of a violent insurrection, and which is incumbent as well on soldiers 
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as on civilians, the soldiers retaining during such service their 
special military obligations. (On this subject see Lord Chief Jus- 
tice Tindal's charge to the grand jury of Bristol, in 1832, quoted in 
1 Russ. on Cr. 286 n.) Thus, for instance, we apprehend that if 
martial law had been proclaimed in London in 1780, such a procla- 
mation would have made no difference whatever in the duties of the 
troops or the liabilities of the rioters. Without any such proclama- 
tion the troops were entitled, and bound to destroy, life and property 
to any extent which might be necessary to restore order. It is 
difficult to see what further authority they could have had, except 
that of punishing the offenders afterwards, and this is expressly 
forbidden by the Petition of Right. 

<* We may sum up our view of martial law in general in the 
following propositions : — 

** 1. Martial law is the assumption by the officers of the Crown of 
absolute power, exercised by military force, for the suppression of an 
insurrection, and the restoration of order and lawful authority. 

" 2. The officers of the Crown are justified in any exertion of 
physical force extending to the destruction of life and property to 
any extent, and in any manner that may be required for this pur- 
pose. They are not justified in the use of excessive or cruel means, 
but are liable civilly or criminally for such excess. They are not 
justified in inflicting punishment a^r resistance is suppressed, and 
after the ordinary courts of justice can be re-opened. The principle 
by which their responsibility is measured is well expressed in the 
case of Wright v. Fitzgerald, 27 St. Ni. p. 65. M. Wright was ^ 
French master of Clonmel, who, after the suppression- of the Irish 
rebellion, in 1798, brought an action against Mr. Fitzgerald, the 
sheriff of Tipperary, for having cruelly flogged him without due 
inquiry. Martial law was in full force at that time, and [an Act of 
Indemnity had been passed to excuse all breaches of the law com- 
mitted in the suppression of the rebellion. In summing up, Justice 
Chamberlain, with whom Lord Yelverton agreed, said : — 

" ' The jury were not to imagine that the Legislature, by enabling 
magistrates to justify under the Indemnity Bill, had released them 
from the feelings of humanity, or permitted them wantonly to 
exercise power, even though it were to put down rebellion. They 
expected that in all cases there should be a gi*ave and serious 
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exatainafcion into the conduct of the supposed criminal, and every 
act sliould show a mind intent to discover guilt, not to inflict torture. 
By examination or trial he did not mean that sort of examination 
and trial which they were now engaged in, but such examination 
and trial — the best the nature of the case and existing circumstances 
should allow of. That this must have been the intention of the Legis- 
lature was manifest from the expression, * magistrates and all other 
persons,' which provide that as every man, whether magistrate or 
not, was authorised to suppress rebellion, and was to be justified 
by that law for his acts, it is required that he should not exceed 
the necessity which gave him the power, and that he should show 
in his justification that he had used every possible means to ascer- 
tain the guilt which he had punished ; and, above all, no devia- 
tion from the common principles of humanity should appear in his 
conduct.' 

^* M. Wright recovered £500 damages; and when Mr. Fitzgerald 
applied to the Irish Parliament for an indemnity, he could not get 
one. 

" 3. The courts-martial, as they are called, by which martial law 

in this sense of the word is administered, are not, properjy speakings 

courts-martial or courts at all. They are mere committees, formed 

for the purpose of carrying into execution the discretionary power 

assumed by the Grovernment, On the one hand, they are not obliged 

to proceed in the manner pointed out by the Mutiny Act and Articles 

of War. On the other hand, if they do so proceed, they are not 

protected by them as the members of a real court-martial might be, 

except in so far as such proceedings are evidence of good faith. 

They are justified in doing, with any forms, and in any manner, 

whatever is necessary to suppress insurrection and to restore peace 

and the authority of the law. They are personally liable for any 

acts which they may commit in excess of that power, even if they 

act in strict accordance with the Mutiny Act and Articles of War. 

** Such in general we take to be the nature of martial law. 

" We now proceed to examine the Act of the Jamaica Legislature 

under which Governor Eyre appears to have acted, as we presume, 

regularly. 

** The Act is 9 Vict., cap. 30, and is a consolidation of the laws 
relating to militia. The sections bearing on the subject of martial 
TOL. XX. — NO. XL. A A 



340 * The Jamaica Inquiry. 

law are as follows : — S. 95 constitutes a body called a council of 
war ; 8. 96 is in these words : * And whereas the appearance of 
public danger, by invasion or otherwise, may sometimes make the 
imposition of martial law necessary, yet, as from experience of the 
mischief and calamities attending it, it must ever be considered as 
one of the greatest of evils : Be it therefore enacted that it shall 
not in the future be declared or imposed but by the opinion and 
advice of a council of war, consisting as aforesaid, and that at the 
end of 30 days from the time of such martial law being declared, it 
shall, ipso factOj determine, unless continued by the advice of a 
council of war as aforesaid.' S. 97 empowers the governor, with 
such advice as aforesaid, to declare particular districts to be under 
nutrtial law, and to except others. S. 117 says that ' This Act shall 
continue to be in force notwithstanding and during martial law.' 

" It is a grave question whether this Act be considered to confer 
upon Governor Eyre any other power than he already possessed at 
common law the Act itself would be valid. The powers of the 
Jamaica Legislature are derived not from Parliament, but from 
Royal Commission. As the Crown cannot authorise legislation 
inconsistent with the law of England, it could not authorise the 
Jamaica Legislature to confer upon the Governor or any one else 
powers inconsistent with the provisions of the Petition of Right. It 
is indeed provided by 28 and 29 Vict., cap. 63, ss. 1, 2, and 3, that 
no colonial law shall be deemed to be void on the ground of repug- 
nancy to the law of England, unless it is repugnant to the provisions 
of any Act of Parliament applicable to any such colony by express 
words or necessary intendment. We apprehend, however, that if the 
Act of the Jamaica Legislature be constructed as authorising or 
recognising anything declared illegal by the Petition of Right, it is 
repugnant to a provision of an Act of Parliament extending by 
necessary intendment to the colony of Jamaica. 

" It appears, however, that the Act does not create any new power, 
but only limits the existing power, and provides regulations under 
which it is to be exercised. It provides that the Governor shall not 
proclaim martial law without the advice and consent of a council of 
war, constituted in a certain way, and that when proclaimed it shall 
expire ipso facto in thirty days. It also provides that its operation 
may be limited (as in the present case it was) to certain districts. 
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<< We now proceed to the consideratioii of the specific questions 
contained in the case. 

*'2 and 3. The legality of the conduct pursued towards Mr. 
G-ordon depends, according to the principles stated above, on the 
question whether it was necessary for the suppression of open force, 
and the restoration of legal authority, to put him to death. We see 
nothing whatever in Governor Eyre's despatch which affords any 
ground for thinking that such could have been the case. The fact 
that Kingston was exempted from martial law shows conclusively, 
as against Grovernor Eyre, that in his opinion no necessity for the 
assumption of arbitrary power existed then and there. The fact that 
Mr. Grordon was in lawful custody shows that he was at all events dis- 
abled from doing further mischief, however guilty he might previously 
have been. It would perhaps be too much to say that no conceivable 
state of things could justify the treatment •which he received, but 
no such facts are mentioned in Qovernor Eyre's despatch. As to 
the legal powers of the officers sitting as a court martial at Morant 
Bay, we are of opinion that they had no powers at all as a court- 
martial, and that they could justify the execution of Mr. Gordon 
only if and in so far as they could show that that step was imme- 
diately and unavoidably necessary for the preservation of peace and 
the restoration of order. They had no right whatever to'punish him 
for treason, even if he had committed it. Their province was to 
suppress force by force, not to punish crime. 

** 4. This question is answered in our introductory observations. 
Cases might be imagined in which some of the acts specified might 
be justified. In a case, for instance, where the loyal part of the 
population were (as in the case of the Indian mutiny) greatly out- 
numbered by a rebellious population, measures of excessive severity 
might be absolutely essential to the restoration of the power of the 
law ; but this would be a case not of punishment but of self-preser- 
vation. No facts stated in Governor Eyre's despatch appear to us 
to show any sort of reason for such conduct in Jamaica. 

" 5. They may be indicted in Middlesex under the provisions of 
42 Geo. m., c. 85. See^ too, 24 and 25 Vict., c. 100, s. 9. They 
may also be impeached in Parliament. 

" 6. Any person in this country may prefer a bill of indictment. 

" 7. This is a question of great difficulty. As Governor Eyre's 

A A 2 
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consent would bei necessary to such an Act, and as he could not 
pardon himself, we are inclined to think that such an Act would be 
no answer to an indictment in England. Besides this, if Governor 
Eyre has committed any crime at all, it [is a crime against the law 
of England. Whilst governor, he could not be made criminally 
responsible in Jamaica {Mostyn v. Fabfigas, 1 Smith's ^* Leading 
Cases," p. 543, 4th ed.). It is not competent to the Legislature of 
Jamaica to pardon crimes committed against the laws of England. 

*^ To obviate all difficulty, we should advise that if such an Act 
were passed, a petition should be presented to Her Majesty, praying 
her to refer to the Judicial Committee of the Privy Council the 
question whether the Act ought to be disallowed, and that the 
petitioners might be permitted to show cause by counsel why it 
should be disallowed. Unless and until they are disallowed by the 
Queen, the acts of the Jamaica Legislature are valid. 

" (Signed) Edward James. 
"(Signed) J. Fitz-Jambs Stepheit. 
« Temple, January 18, 1866." 
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C*^* It should be understood that Notices of New Works forwarded 
to us for Review, and which appear in this part of the Magazine, do not 
preclude our recurring to them at greater length, and in a more elaborate 
xorm, in a subsequent Number, when their character and importance 
require it.] 



TTie Law Reports — Common-Law Series, Part I. Equity Series, 
Part I. London : Published for the Council of Law Reporting, 
by William Clowes & Sons. 1866. 

From, the clear conviction we had from the first, as to the great 
advantages of the scheme of the Council of Law Reporting, we natu- 
rally looked forward with much interest to the appearance of the 
Xiaw Reports. Our expectations have certainly not been disappointed 
in the two Parts now before us. Nothing can be more admirable and 
suitable in all respects than the manner in which they are got up, 
-with respect to printing, paper, and appearance generally. Of the 
reports themselves, we are inclined to judge very favourably. They 
are clear and accurate in their statements of pleadings and facts. 
The arguments of counsel are very well given, containing the sub- 
stance of what was said, without any prolixity. The judgments 
appear in general to be given in extenso ; and this we think on the 
whole is the safest plan, although it increases the bulk. The head- 
notes are, for the most part, satisfactory — some, perhaps, might have 
been done in a slightly neater manner. To this we would direct the 
special attention of the editors and reporters, as nothing is of more 
importance in a report, than that the head-note should be perfectly 
intelligible and perfectly accurate. It is that to which we all first 
look in reading a report, and it is that to which we refer as a test of 
the reporter's knowledge of the real bearings of the case. 

Complaints have been made in certain quarters, we observe, that 
some cases have appeared which ought not to have been reported, 
and Jegon v. Vivian — a case of mere construction — has been specially 
referred to. We do not think it would be advisable to ignore all 
cases of construction ; and we doubt whether it would have been 
proper to pass over a case in which the Court of Common Pleas was 
equally divided, and which certainly presents very great difficulties. 
With regard to cases of this nature, however, much caution will be 
necessary on the part of the editors and reporters. The only rule we 
can s jggest is, to give what is really worth giving ; but how far 
any case comes up to this, must be judged of from all the circum- 
stances. Difficulty is certainly one criterion, as the manner in which 
it is grappled with by the com't must always be suggestive, One great 



344 Notices of New Books. 

reason for reporting as few of such cases as possible is, that thej m 
general run to a great length, from its being necessary to set out 
considerable portions of the documents. Every effort ought to be 
made, consistently with accuracy, to curtail matters of this kind- We 
are not satisfied that the report of Jegon v. Vivian might not have 
been reduced. But, with respect to all cases, it is essential that they 
should be treated on the principle we have just stated; and that 
nothing should be inserted which is not material. 

Upon the whole, we feel confident that the Law Reports will have a 
great success, and will fulfil the hopes of their promoters. The pro- 
fession seems now to be becoming alive to the advantages of the 
scheme ; and we can have no doubt as to what the results will be. It 
will be impossible for any other reports to stand against them ; and 
the sooner this is universally admitted, the better for all parties. 

Celebrated Naval and Military Trials. By Peter Burke, Seijeant- 
at-Law. London : W, H, Allen and Co. 1866. 

This is the most attractive volume of trials which has appeared 
amongst us for many years. Several of the narratives have escaped 
the notice of authors altogether, and such as have not must yield 
to the seijeant in perspicuity of language and neatness of style. 
The collection is formed with a taste and judgment which plainly 
reveal to us the hand of a master in literature. There is interest 
in every page, and the charm consists not merely in the clever 
grouping and arrangement, but because we have a keen recollection, 
from our early days, of the characters he has introduced. The 
secret of his success is that he glows with the love of his subject. 
He reproduces in his own mind the well-known persons of old 
times, and gives them to us, not with the cold apathy of the com- 
piler, but with the fervour of the historian. Who has not heard 
of Benbow, *' Admiral Benbow and his treacherous Captains ? " Of 
** Despard," Marcus Despard, the unfortunate youngest of six dis- 
tinguished sons ? Of the daring mutineer at the Nore who woke up 
England to the sailors' grievances ? * Of Jack the Painter and 
Incendiary ? We believe that his place of abode is still to be seen 
near Hartley Row, on the way to Basingstoke. Of Governor Wall ? 
Governor Wall, like Eugene Aram, was not executed till twenty years 
after the murder with which he was charged was committed. The 
shouts of a brutal populace f gave no index to the real feeling of 
the country. Men thought it hard, that after the lapse of so long 
a time an officer should be put to death, not for an illegal, but for 
the excess of a legal punishment. Had he been tried when he was 
made prisoner, just after the murder, he would have had little 

* As to pay and pensions. " Other minor causes of complaint relatire to 
the general severity of the naval discipline, the constant refusal of leave 
even to men in harbour, and a variety of trifling matters which, had the/ 
stood alone, would hardly have been thought of." — Trials, p. 230. 

t See The Trials, p. 304. 
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sympathy. The sequel of Wall's life was one of romantic incident. 
Xt; has found in the seijeant an able narrator. Indeed in the earliest 
I>oriod of his troubles, Wall contrived " to escape while in custody 
ckt; Beading." * And afterwards, five years before his trial, when 
lie came finally to England in 1797, and lived under the name of 
n?liompson, near Bedford Square,f he brought on his death by an 
ixijudicious letter to the Secretary of estate when all was, or was 
&bout to be, forgotten.^ The interest made *^ to save him was very 
great." . . . '^ His high-bom wife showed him throughout his troubles 

t;he greatest devotion."§ 

But we will not anticipate, nor have we room for quotation. 
This is a l)ook which disarms criticism ; open it where you will it 

iB^ill beguile the hour and inform the mind. At once insti'uctive and 

amusing, it has supplied a literary want, and needs but to be read 

to be appreciated. 



The Students' Blackstone. Commentaries on the Laws of England, 
by Sir W. Blackstone, Knt., abridged and adapted to the present 
state of the Law. By R. M. Kerr, LL.D. London : J. Murray. 
1866. 

This work is really what its title imports. It states in compendious 
terms the contents of the four books of the commentaries, and inter- 
weaves with the abridgment clear and useful references to the 
existing law. 

Dr. Kerr's task was a difficult one, but he has performed it with 
success. In this book of about 600 pages the student will find in 
outline the corpus of the Law of England. The appendix supplies 
information upon some interesting questions connected with the 
history and antiquities of law, viz., Wager of Battle and of Law ; 
Trial by Ordeal and by Battle ; Benefit of Clergy. The inquiry 
into the nature and incidents of these institutions furnishes a lively 
picture of the character of the social system out of which they 
sprang ; and, besides imparting useful information, helps to associate 
the history of the nation with a knowledge of its laws. 

It will be observed that no attempt has been made — the nature of 
thie undertaking did not require it — ^to alter the original plan of 

♦ Trials, p. 265. f Id., 266. t W., 266. 

§ Some doubts have been thrown out whether Wall was tried in England 
by a competent juriadiction for a murder committed in the colonies. 
Gorea. There is no force in the objection. It was not thought of at the 
time. We have not, at this moment "Russell on Crimes" by ua, but 
Woolrych on the Criminal Law is before us, and at p. 783 of that work 
that author explains how that by 57 G. 3, c. 53, murders and manslaughters 
committed on land by the king's subjects out of His Majesty's dommions 
should be tried in the colonies belonging to His Majesty. No question 
was ever made, nor doubt raised as to their being tried in England. And 
see now 24 & 25 Vict., c. 100, s. 9. 
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arrangement in view of developing the subject according to the pro- 
cedure of a more scientific method. It has long been the reproach of 
the English law, that it is in fact almost destitute of institution. In 
laWy everything depends upon a clear apprehension of leading prin- 
ciples. The student's first book should rest the general principles 
of English law upon the general principles of jurisprudence, and 
should treat the entire system, so that it may be readily grasped in 
its totality. 

Such a mode of handling the Law of England would, on the one 
hand, necessitate a vigorous analysis and definition of elementary 
notions and principles ; and on the* other, would demand the con- 
sistent application of a truly scientific method by which both to 
determine the nature and limits of its several departments, and to 
lay down fixed rules for the distribution of the materials appropriate 
to each. 



Greneral Civil Code for all the German hereditary provinces of the 
Austrian monarchy ; translated by Joseph M. Chevalier de 
Winiwarter, LL.D., and legal adviser to Her Britannic Majesty's 
Embassy, at Vienna. First part. Vienna:. Rudolph Lechner* 
1865. London : N. Triibner & Co. 

Ant attempt to make the laws of a foreign country intelligible 
deserves acknowledgment and support. The task which the author 
of such work has before him is the more arduous, as every system of 
law has its own technology, and the transfer of such terms in another 
language, without any explanations, always remains imperfect. Dr. 
Von Winiwarter, the learned author and well-known advocate in 
Vienna, has certainly felt this difficulty, considering that there is so 
little analogy between English and German Law terms, and we do 
not think that the value of the translation would have been diminished 
if the same had been a little less literal. However, we receiye 
with pleasure a valuable work which opens a complete system of 
law to the large community of English lawyers all over the world, 
who are deeply interested in the question of codifying laws, and will 
avail themselves of any opportunity to test the system of codification. 
The book here ofiered will therefore be also of particular value to the 
profession of this country, where all attempts at codifying the laws have 
so signally failed ; and if, as we understand, there is a new scheme in 
hand, namely, of digesting all cases in a system of law, we are 
almost afraid that that will be in its effects and in its defects some- 
thing analogous to the '' Carpus juris Justinianei, i.e., Corpus juris 
Anglicani.*' The modern view, and, in our opinion, the more 
advanced view of the true object of a code of laws is to lay dowu 
the principles of law. That fundamental view has been followed in 
framing the Code Napoleon, which comprises in 2,281 articles, the 
civil law. But what in France was the result of a sanguinary 
revolution, and partly carried out by a despotic ruler, was in Austria 
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-tlie work of peace. It was Maria Theresa who, ahreadj in the 
3rear 1 753, publicly announced to the different nations she ruled, that 
one systematical code should secure to all provinces a certain equal 
law, and one uniform' procedure. The lawyers set to work, and, 
after 14 years' labour, presented the empress with a code of eight big 
folio volumes. The empress rejected that ; and, after 60 years' 
further work, in the year 1811, the present civil code was published 
in Austria, the translation of which has now made it accessible to 
-the English reader. It is only one moderate 8vo. volume, containing 
'the civil law in 1,502 articles, comprised in three parts, of which 
the first treats of the law of persons, the second of personal and real 
property (in two sections) ; the second, comprising the law of con- 
tracts, as dealing with personal or real property ; and the third, of 
such enactments, which are common to both the aforesaid branches. 
In order to show of what importance the investigation of other 
systems of law might be, we may mention one point of the Austrian 
law, which, especially to English jurists, must be of particular 
interest on account of its diametrical opposition to the principles of 
English law. We mean the Austrian law as regards the legal position 
and rights of married women relating to property. The leading 
principle is, that a wife may deal with her personal or real estate as 
independently as her husband with his. We have before us at 
present only the first part of the code treating of the law of persons. 
We sincerely trust that the remainder will soon follow, when we 
shall take a further opportunity to notice this valuable publication. 
If it cannot be denied that every code shows the true spirit of its 
age, tl)e Austrian code certainly makes no exception, and will amply 
repay the trouble any one may take in the investigation of its 
leading features. We confidently recommend the study of the work. 

The Recognition of Rebel Belligerency, and our Right to Com- 
plain of it. By George Bemis. Boston, U.S. 1865. 

This publication, as the author acknowledges, 'Ms both controversial 
and American," yet we agree with him in thiuking that it contains 
" something besides controversy and Americanism." We all know 
how persistently the United States complained, during the whole of 
the war, of the precipitancy of this country in recognising the 
Confederate States as a belligerent power. We all know equally 
well the grounds on which this recognition was originally put — viz., 
" That a certain degree of force and consistency, acquired by any 
mass of population engaged in war, entitles that population to be 
treated as a belligerent." This had been the ground taken by 
Mr. Canning, in 1825, in recognising the Provisional Government 
of Greece ; and it was expressly referred to by Lord /John Russell, 
on May 6, 1861, as the principle on which he proposed to act with 
respect to the Confederate States. Of late, however, his lordship 
has put forward another ground for the reco^i^nition, and has vin- 
dicated the step then taken by what v/as done by the United States 
in blockading the coasts of the Southern States. 
Mr, Bemis has endeavoured to show (1) that the new position of 
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Lord Russell, that the American proclamation of blockade of the 
Confederate ports necessitated the Queen's proclamation of neu- 
trality, is an after-thought ;• (2) that the American proclamation of 
blockade was not the occasion of the recognition of Confederato 
belligerency, because, supposing the former to have been officially 
communicated, it was not known to have been enforced at the date 
of the latter ; and furthermore (3) that, if enforced, it was not such 
an act as ought to have been internationally treated as an act of 
war. 

Now on all these points we are bound to admit that the statements 
and arguments of Mr. Bemis are well deserving of consideration. 
The first, as to the proclamation of the blockade by the United States, 
being the ground of our recognition of Confederate belligerency, is a 
question of fact, and we think, on the whole, despite the able 
advocacy of Historicus in his letter of March 22, 1866, that the 
evidence is in favour of the view supported by Mr. Bemis. 

On the second point he is not quite so successful, and if this had 
been the only objection to what was done on the part of the British 
Government, very little difficulty under all the circumstances would 
have arisen. But it is' the third which raises the really vital question. 
Although it does not occupy much space in the present publication, 
it is, in our estimation, of much greater importance than the other 
matters treated of by Mr. Bemis. 

Speaking of the blockade not having been enforced at the date of 
the Queen's proclamation of neutrality, Mr. Bemis says — 

" To give the point a popular test, let me ask whether, if the 
County of Cork in Ireland, for instance, were in a state of insurrec- 
tion against the British Crown, and the Home Government, for 
reasons of convenience, should elect to suppress the rising by a 
marine instead of a military force, would it be thought a just cause 
for the recognition of the insurgents as a belligerent powers for the 
Cabinet to announce its intention to blockade the port of Cork 
within a given time ? " 

After I'eferring to the Declaration of Paris, he goes on to say — 

** But will a blockade, actually enforced, especially against insur- 
rectionary subjects, necessarily draw after it the consequences of 
belligerency? This is a question which I believe that neither 
an English Secretary of State for Foreign Affairs, nor a French 
Minister of Foreign Affairs, would be very ready to answer in the 
affirmative. Thus, to put again the case just supposed, of the 
blockade of the port of Cork or Queenstown. Suppose that, instead 
of a promulgated intention to blockade, there were a blockade actually 
enforced for some reason of its not being convenient to march troops 
through the interior of the country j would England take it in good 
part if the United States should acknowledge the belligerency of 
Queenstown,fand hasten to proffer to that town the aid of their 
sailors and their workshops ? " 

Although it IS obvious there is a little " Americanism " in this, 
there is no doubt that it suggests a view which did not receive 
sufficient attention at the time of the recognition of belligerency by 
the British Government. Very vague notions then prevailed in 
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tHis country both as to the real nature of the question between the 
XJnited States and the Confederates, and as to the respective 
resources of the two parties. The very earliest opportunity was 
t.3.lLen of issuing a proclamation of neutrality, and all this was done 
'without any attempt having been made to obtain an explanation 
from the Government of the United States. We cannot but think 
iliat Mr. Bemis occupies very strong ground in denouncing this, 
although he cannot be said always to have preserved a strict judicial 
oalmness. 

Mr. Bemis devotes some space to the correction of certain mis- 
statements of Historicus, in his letter of March 22, Historicus had 
said — " If no such war [recognised by the declaration of neutrality] 
existed, then the shipbuilders might equip, arm, and despatch ves- 
sels of war equally to New York and to Charleston — ^E^nglish sub- 
jects might enlist and take service in the forces of either party." 
And again — **If there had been no war, Mr. Laird might have 
equipped for the South 500 'Alabamas' without interference. 
This is what the North have gained.'* In opposition to this Mr. 
Bemis quotes what was said by Lord Chelmsford in the House of 
Lords — ** If, he might add, the Southern Confederacy had not been 
recognised by us as a belligerent power, he agreed with his noble 
and learned friend (Lord Brougham) that any Englishman aiding 
them by fitting out a privateer against the Federal Government 
would be guilty of piracy." After referring to similar statements 
by the Lord Chancellor and Lord Kingsdown, Mr. Bemis says — 
" Perhaps these declarations of a lord chancellor and two ex-chan- 
cellors, to say nothing of the other legal luminaries alluded to, or 
who took part in the debate, will induce Historicus to abate some- 
what from the dash of his assertion about fitting out ' Alabamas ' 
for the South with impunity. Perhaps, instead of asserting here- 
after that Mr. Laird might have equipped * five hundred without 
interference,' but for the Queen's proclamation, he will agree with 
Lord Chelmsford, that he could nofr have fitted out one without 
being guilty of piracy, unless for the shelter of that State document, 
and that will be enough for all practical purposes." 

The truth undoubtedly is, that Historicus was thinking only of the 
Foreign Enlistiuent Act, and overlooked the ** weightier matter " of 
piracy. Such mistakes it is very natural that any man should fall 
into who discusses subjects, like those which Historicus treated, 
without being thoroughly up in them. It was quite clear from the 
first that Historicus had not given the viginti annorum lucuhra^ 
Hones to such questions ; and although his letters were clever, and 
contained some important views, we were never misled by his show 
of learning to believe that it rested on any very solid foundation. 

Our Convicts. By Mary Carpenter. London : Longman & Co. 

1865. 

In these two exhaustive volumes, Miss Carpenter divides her work 
into three portions, of which the first consists of an analysis of that 
class of our fellow -creatures and fellow-subjects which find their way 
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into prisons. She descnbes their general origin, their early educa- 
tion in life, and their aspect at Dartmoor, Millbank, and PeDlonville. 
As might be expected from a woman's pen, she devotes much atten- 
tion to the female prisoners, and brings oat some very curious facts 
about them ; for instance, that as a rule, they come from a much 
lower depth than the male conyicts. The woman of any section of 
our " working-classes " hardly ever comes before a magistrate (unless 
because her husband has given her a black eye). The lowest families 
brought under the notice of city missionaries and masters of ragged 
schools do not furnish female criminals before the law. These 
unhappy ones spring from sources so utterly rotten, that the English 
population, however poor or low, considers them as scum. They 
seem to be set apart, and to be often actually born in prison. This, at 
least, was the case with a number of convicted girls sent to a refor- 
matory. We must confess that this testimony presented quite a new 
idea to us. We had certainly always thought the sexes were more 
equal in respect to the class from which crimes spring. Of course, 
in the agricultural population we might expect to find men impri- 
soned for poaching, while their wives were very decent women; 
but in the lower strata of town life we should have expected to see 
men and women indifierently amenable to the law, always allowing 
for a greater number of the men. Not so, however, according to 
Miss Carpenter's very decided testimony. She also makes some 
very pointed remarks upon the expense involved in allowiug one of 
these infusoria of the bottomest depth to grow to maturity, quoting 
an instance of a female pickpocket, who bred up three daughters to 
the same profitable line of life. The quantity they stole was enor- 
mous ; and the sums expended for their keep in difierent prisons, at 
various times, amounted to a nice little fortune, considering their 
station in life. One young woman had, by dint of assiduous use of 
her thieving fingers, ^' set up " her mother in business several times ! 
In another case a bad woman brought up six children, boys and girls, 
to prey upon society ; and Miss Carpenter traces the several ways in 
which they became burdens upon the state. 

She bestows somewhat severe criticisms upon the three prisons^ 
Itfillbank, Brixton, and Fulham, where the women are successively 
confined ; alleging that they are under-officered ; that the transition 
from the more severe to the more lenient establishments is not made 
strictly dependent on good conduct, but rather on the " exigencies of 
the service," and, moreover, that sufiicient manual occupatiou and 
instruction is not provided for these turbulent half-savage natures. 

Miss Carpenter then enters at length into the English prison sys- 
tem, and afterwards elaborately discusses the plans worked out in 
Ireland, under the chairmanship of Sir Walter Crofton, and with the 
indefatigable help of certain Irish gentlemen, notably Mr. Patrick 
Joseph Murray and Mr. John Lentaigne. She is herself conversant 
with the establishments in the Green Isle ; and gives a very 
interesting description of the famed Reformatory for Women, at 
Golden Bridge. It is superfiuous to add that the whole book is 
worthy of the closest perusal for all who desire to know about the 
<' perishing classes." 
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A. Ibfanual of the County Courts Equitable JurisdietioD, under 
28 & 29 Vict., c. 99. By John William Rouse, Solicitor. London : 
Stevens and Sons. 1865. 

Ax^:r£Adt the recently granted equitable jurisdiction of county 
couirts has been found to operate with a salutary effect. The oppro- 
brium that the great maxim, ubijus ihi remedium, was rendered void 
and of no effect, because of the absolute want of fit procedure and 
adequate machinery is, in a large number of cases, involving much 
hardship and distress now happily removed. 

Mr. Rouse*s work constitutes one of the number which the late 
Act has called into existence. 

The treatment of the several subjects of jurisdiction, which follows 
the order of the sections of the Act, though slight, is safe so far as it 
gees, and it perhaps goes far enough to put the reader in a position 
to pursue elsewhere the points handled. 

The following method of division is employed : — 1. Administration 
of Estates : 2. Trusts : 3. Redemption and Foreclosure, and Enforce- 
ment of Liens: 4. Specific Performance, and Delivering up, and 
Cancellation of Agreements on Sale: 5. Prooeedings under the 
Trustees' Relief Act and the Trustee Act : 6. Maintenance and 
Advancement of Infants : 7. Dissolution and Winding up of Part- 
nerships : 8. Injunctions. An appendix, in addition to the Equitable 
Jurisdiction Act, contains Trustee Acts with orders, forms, and scale 
of costs. 

The purpose of the work is a practical one, and those for whom it 
is intended will find it useful. 

The Vaccination Acts, with Introduction, Notes, Cases, Instructional 
Circulars, and Index. By Danby P. Fry, Esq., Barrister-at-law. 
Second edition. London : Knight k Co. 1865. 

This will be found an exceedingly interesting and useful little book, 
particularly to the medical profession. A copious introduction makes 
the reader acquainted with the whole legal history of vaccination, 
from the first Vaccination Act in 1840, down to the present time. 
Several important cases have been decided from time to time under 
the operation of these Acts, though strange as it may appear among 
high or low, even where disease is rife, little or nothing is known of 
their imperative nature. Besides the Acts given at length, references 
and marginal notes are numerous, and to add to its usefulness, the 
circulars and orders issued under the Acts, by order of the Health 
Departments, are given at length. 

The Law Examination Reporter, edited by Richard Hallilay, solicitor 
and member of the Incorporated Law Society. Hilary Term. 
1866. London: Butterworths. 1866. 

The purpose of the Law Examinntion Reporter is to furnish 
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stadentB from term to term, with the examination questions and 
answers in continuation of Mr. Hallilaj's '^ Digest of the Examina- 
tion Questions and Answers." 

In the introductory chapter upon the topic <* How to Study," some 
sound advice is submitted in clear and attractive terms. 

The answers to the questions appear to be dealt with in a very 
satisfactory manner. The student preparing for examination may 
gather from the Reporter, valuable information and suggestions. 



Books Received. 

Britton. The French Text carefully Revised, with an English 
Translation and Notes. By Francis Morgan Nicholas, M.A., Bar* 
rister-at-law, Vol. I. & IL, Oxford : Clarendon Press. 1865. 

A Manual for the Classificalion, Training, and Education of the 
Feeble-minded, Imbecile, and Idiotic. By P. Martin Duncan, M.B., 
and William Millard. London : Longmans, Green, and Co. 1866. 

The Principles and Practice of Medical Jurisprudence. By Alfired 
Swain Taylor, M.A., F.RS. London : John Churchill and Sons, 
1865. 

The Law of Costs, Especially as Administered in Courts of 
Equity. By John Adam, A.M., Barrister-at-law. Dublin: Edward 
Ponsonby. London : Henry Sweet. 1865. 
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THE LATE MB. G. HABBT PALMER. 

We record with sincere sorrow, which will be shared by our 
readers, the death of Mr. George Harry Palmer, recently the 
editor of this magazine, who was lost on 1 1th January last in the 
steamship *' London." Mr. Palmer became secretary of the Law 
Amendment Society in 1861, aud was soon afterwards called to the 
l^ar and joined the Western Circuit. In 1863, he acted as secretary 
to a committee, formed for the purpose of obtaining improvements in 
coTivict and prison diiscipline, and subsequently as secretary to the 
H^formatory section of the Social Science Association. He under- 
took last year the editorship of this Magazine. In all these 
capacities Mr. Palmer showed an ability and a power for work which 
gave tokens of future success, and had already gained him many 
friends. The failure of his health, in the autumn of last year, 
induced him to try the effect of a sea voyage, and for this purpose 
he sailed in the ill-fated vessel which carried down with her so many 
valuable lives. We hear that the Jurisprudence Department of the 
Social Science Association (with which the Law Amendment 
Society is united) have passed a resolution expressing their sorrow 
at the untimely loss of their late &iend and colleague. 



THE LA.TE HON. ROBEBT PASKEB. 



We have to record the death of the Hon. Robert Parker, Chief 
Justice of New Brunswick, who died at St. John, New Bruns- 
wick, on the 24th ultimo, in his seventieth year. Mr. Parker 
went to the colony at a very early age,. and after taking his degree 
at King's College, Windsor, Nova Scotia, was called to the Bar in 
1820. In 1828, he was appointed solicitor-general, and, during part 
of the administration of the late Sir Howard Douglas, acted as 
attorney-general of the province. He was appointed a puisne judge 
in 1834, and in September last, on the retirement of Sir James 
Carter, who had also been on the Bench for thirty-one years, he 
accepted, though with considerable reluctance, the appointment of 
Chief Justice of the Supreme Court. The labour involved in the 
sittings of the court in October brought on a return of illness, under 
which he gradually sank. He was followed to the grave by nearly 
4,000 persons, including the lieutenant-governor and members of 
the government. 
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APDBB88 AND TESTIMOKIAL TO JOHN SMALE, ESQ., ATTOBNET- 
GENEBAL OF HONG-KONG. 

The following address from the Parsees and Coja, t . e., the Indian 
Mahomedans of Hong-Kong, has heen presented to Mr. John Smale, 
their Attorney-General, since his return to this country on a leave 
of ahsence : — " The Honourable John Smale, Esq., Attorney- 
General of Hong-Kong. Sir — we, the undersigned, constituting and 
representing the Parsee and Coja community of this colony, moved 
by the respect and esteem which we have ever entertained for you 
during your residence amongst us, desire to place on record our 
appreciation of your private worth and of your public character. 
Believe us, sir, knowing as we do that flafctery ill suits our present 
purpose, and that undue adulation would be distasteful to you, we 
seek to clothe our sentiments in language expressive of our thoughts, 
and to avoid giving vent to our feelings in those stereotyped pane- 
gyrics, which are but too often resorted to on occasions like that 
which now prompts us to address you. As for the zeal and ability 
which marked the performance of your public functions, it may not 
be within our province to speak. We cannot, however, refrain from 
bearing testimony to the approval of the public in your unceasing 
devotion to their welfare in this respect. But with regard to the 
perfect harmony which has prevailed in your department, the 
dignity and decorum which have ever characterised your proceedings, 
the respect and deference which were so cheerfully accorded to you, 
we feel more competent to speak, and we find great pleasure in being 
able to compliment you on the tact, ability, and suaviter in modo 
which have enabled you to perform your functions effectively, satis- 
factorily, and scrupulously. Even this consideration, however, is 
not that which induces us now to address you. In your private 
capacity we have found so much to admire that we shall ever think 
upon it with gratitude and reverence. Your urbanity and untiring 
patience, your excellent and matured judgment, your disinterested 
and sound advice, your repugnance to litigation, and your reliable 
legal acumen, combine to make us feel your loss as irreparable, and 
to merit at our hands some tangible token of our esteem. We desire 
to have these sentiments perpetuated and certified by the special gift 
of a silver dinner set, the cost of which has been raised by voluntary 
subscription, and which token will be presented to you by Messrs. 
Moody and Co. in London. It were waste of words to add that we 
wish you health, happiness, and long life, but in conformity to the 
usages of society, we cannot conclude without that customary 
benison, feeling sure that it was never better merited, nor more 
sincerely given. — ^We are, sir, your faithful and sincere friends. 

" (Signed by 125 Parsee and Coja Merchants). 

** Hong-Kong, April 15, 1865." 

This address was signed by all the Parsees and Mahomedans of 
India resident in Hong-Kong, to the number of 125 merchants. A 
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suTXi exceeding 1,500 dollars ym& subscribed, and silver plate in 
dinner and tea services were manufactured in Canton, in elegant 
designs, by Chinese workmen. The plate was transmitted to 
ISn gland, and was, on Monday the 8th inst., presented to Mr. Smale 
with the address, by a deputation of four Parsee gentlemen. Mr. 
Smale replied to the address as follows : — 

" Messrs. Moody and Co., and Gentlemen — Words fail me ade- 
quately to expres^he surprise and satisfaction with which I first 
heard of the address which you, who constitute all the Fai'see and 
Indian M!ahomedan firms and residents in Hong Kong, by a deputa- 
tion now present to me. My duties as Attorney-General of Hong 
Kong have (owing to the very delicate special nature of the colony) 
been onerous and delicate, but I trust that the public service has not 
suffered by reason of any want of independence, or of any grave 
error on my part. It is gratifying to find that my efforts are not 
unappreciated by you. You, however, properly confine yourselves 
to the expression of your recognition of my conduct in my more 
private capacity of advocate and legal adviser. I feel that, in com- 
mon with the majority of my countrymen, I have tried to act and be 
in the East as Christian gentlemen and English lawyers act and are 
in England ; and it is in the highest degree gratifying to me to find 
the descendants of the ancient Persiajis and of the Mahomedans of 
Indi^. — races formerly in mutual hostility, but now under the security 
of British law, friendly rivals in peaceful commerce — concurring in 
assuring me that in their opinion my efforts have not been unsuc- 
cessful. I have been legal adviser to most, opposed to some of you, 
and I feel that your testimony to my " repugnance to litigation " is 
the highest compliment you can pay to a practising lawyer, I must 
state that I do not remember a case in which I advised compromise 
or arbitration when any one of you persevered in litigation. The 
unbounded liberality with which my professional services have ever 
been spontaneously acknowledged, was such as to add extreme sur- 
prise to the gratification with which I receive your splendid gift of 
mlver plate in dinner and tea services, costly specimens of Chinese 
workmanship, far exceeding the requirements of my moderate means 
and habits, but which I gratefully accept to become a memorial in 
my family of yom- munificence, and as stimulants to my children to 
an honourable career in life. Believe me that whatever my future 
lot may be, whether again to face the tropics in the East, or to retire 
from public life, I shall ever feel that my most useful, and conse- 
quently happiest, years have been spent in Hong Kong ; and the 
recollection of your unbounded confidence and kindness will be. 
among my brightest memories. Permit me, gentlemen, in conclu- 
sion, to say, that I hail with satisfaction the fact that many of you 
have sought and found homes and friends in England. I augur the 
happiest results from our consequent increased femiliarity of inter- 
coui'se, and whilst I wish you jjl gre^t commercial prosperity, I must 
add that I earnestly hope thajt you will find the highest and most 
enduring satisfaction as the result of a deeper insight into our habits 
and institutions." • ' 

TOL. XX.— NO. XL. B B 
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MB. H. D. HILL, Q.C. 

This learned gentleman, who had held the appointment of Recorder 
of Birmingham for the last quarter of a century, has at length been 
obliged, omng to declining health, to relinquish that post. — ^At a 
meeting of the Town Council of Birmingham, held last week, the 
Mayor (Mr. Edwin Yates) read a formal lettm: from Mr. Hill, 
announcing his resignation of the Recordership, of ^hich the following 
is an extract : — "Since the year 1839, when our Court of Quarter 
Sessions came into existence, such has been the manufacturing and 
conunercial activity of Birmingham that the number of its inhabitants 
has doubled, and now more than half the population of Warwickshire 
is gathered under your jurisdiction. This enormous increase, un- 
paralleled, I believe, in any preceding period of no greater length, 
has augmented the duties of ^^ classes, but more especially of those 
whose social position calls upon them to take a leading part in what- 
ever regards the government and welfare of th^ town, or its dignity 
as the midland capital of the realm. You, sir, your predecessors and 
your fellow labourers in the public cause have not been wanting in 
the fulfilment of your arduous duties. Many elaborate works for 
sanitary improvement, many a valuable institution for the cure or 
alleviation of bodily and mental ailments, for the instruction of the 
young, for the conservation in after life and the further development 
of acquisitions made in youth, and for other laudable purposes, have 
had their origin since that epoch. Nor has the pressing need been 
overlooked for extending the facilities for Divine worship, so as to 
make them commensurate with the enlarged numbers of the people. 
Whether or not this great object has been as yet fully accomplished 
is a question into which I feel I ought not to enter. Aided and 
encouraged by the munificence of two distinguished neighbours, by 
whom the happiness of all who are less fortunately placed in the 
social scale than themselves has ever been earnestly sought, you have 
made provision for exercise in the open air and for harmless recrea- 
tion of the multitudes who crowd your workshops in their long hours 
of labour. The absence of such provision pressed hard in former 
days on all ranks and ages, especially on the rising generation, and 
was a source of deep regret to many besides myself. But I never 
hoped to vidtness exertions so zealous and so successful as you have 
made towards supplying the want to which I refer. Were this a 
fitting opportunity I could dwell with much pleasure to myself upon 
the response which these efforts of the wealthier classes have called 
forth from that far more numerous body for whose benefit they were 
mainly intended. I have observed from time to time with cordial 
satisfaction the contributions made from their little stores by artisans 
and their families to your hospitals and to other similar charities, 
and this growing desire among the least affluent to take their share 
(and, perhaps, somewhat beyond their share), in the duties of beneyo- 
lence, is all the more surely pregnant with good as it is not confined to 
any one town, but seems to be gradually pervading the whole nation. 
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'< My attention, you will readily believe, has been especially attracted 
to your endeavours for the prevention of crime and for obtaining 
changes' in the treatment of criminals, so as to bring it into accord- 
ance with, the enlightened spirit of our age. Birmingham has 
established and continues to support ragged and industrial schools 
and reformatories, together with an excellent association for affording 
assistance to prisoners oa their discharge from gaol. And long 
before the obligation of treating even the youngest of our criminals 
on reformatory principles was generally recognised in practice, or 
even admitted in theory, Birmingham set an example of Christian 
brotherhood such as I cannot reflect upon without pride and grati- 
tude. How often have I been relieved from the pain of visiting the 
child v^th a sentence appropriate only to the man by the willingness 
— ^nay, the eagerness— of the injured party to receive ^back into his 
service, and not seldom into his family, the juvenile offender who 
bad made a sad return for prior kindness ; but who, nevertheless, 
the bene^ olent master believed — and oftentimes with truth — might 
yet be reclaimed by* assiduous and affectionate supervision. You 
have also erected, at no small pecuniary cost, a prison which, if it 
leave something to be desired, has accomplished much in promoting 
the health of the inmates and in securing them from further deterior- 
ation in morals by separating them from their fellows, and by^ 
supplying them with instruction and employment. Add to this, you 
have taken upon yourselves the burden of maintaining a large body 
of police, and have wisely evinced your readiness to extend this 
force so often as it shall be proved that such extension is necessary 
to the due protection of the borough. It would be easy to multiply 
instances manifesting a similar devotion to the interests of Birming- 
ham, but I should be at a loss to justify myself for such a trespass 
on your time. I cannot, however, forbear to express my gratification 
at the assured prospect that you will shortly enjoy the advantage to 
he derived from the trial in your own courts of aH causes arising ip 
the borough, both civil and criminal. The necessity for carrying 
parties and witnesses to a distance from their homes often amounts 
to a denial of justice. Even in civil actions, this defect is barely 
tolerable, but in criminal proceedings the evil is so great that I dare 
not trust myself to characterise it as it deserves. In my own 
experience I have known that the mere accident of the scene of an 
imputed crime being in a country town, whereby the trial of the 
accused took place on the same spot, has furnished opportunity for 
the establishment of innocence imder circumstances wherein if the 
trial had been held afar off, so that witnesses could not have been 
summoned during the progress of the case and immediately on the 
discovery that their evidence had become material, conviction and 
death must have inevitably followed." 
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CAPITAL PUiaSHMENT. 

The Commissioners appointed to inquire into the policy of Capital 
Punishment have at length reported. In addition to oral testimony, 
answers to questions addressed to the authorities of nearly all the 
nations of Europe, and* some of the United States of America^ and 
the opinions of all Her Majesty's judges in England have been brought 
to b^ on the subject. 

A majority of the witnesses examined expressed a strong opinion that 
this branch of our criminal law required revision and amendment^ at 
least so far as the punishment is concerned, and the commissioners 
have unanimously arrived at the same conclusion. The first plan 
recommended for consideration is to abrogate altogether tbe existing 
law of murder, and to substitute a new definition of that crime ; con- 
fining it to felonious homicides of great enorijiity, and leaving all 
those which are of a less heinous description in the category of man- 
slaughter. Another plan is one which has been extensively acted 
upon in the United States of America, where the common law of 
England is fh force ; this leaves the definition of murder and the 
distinction between that crime and manslaughter untouched^ but 
divides the crime of murder into two classes or degrees, solely with 
the view of confining the punishment of death to the first or higher 
degree. 

Of these plans the commissioners recommend the latter, described 
as follows : 

1. That the punishment of death be retained for all murders 
deliberately committed with express malice aforethought, such malice 
to be found as a fact by the jury. 

2. That the punishment of death be also retained for all murders 
committed in, or with a view to, .the perpetration, or escape after 
the perpetration, or attempt at perpetration of any of the following 
felonies : Murder, arson, rape, burglary, robbery, or piracy. 

3. That in all other cases of murder the punishments be penal 
servitude for life, or for any period not less than seven years, at the 
discretion of the Court. 

With respect to the crime of infanticide, the commissioners have 
arrived at the opinion that an Act should be passed making it an 
o£fence punishable with penal servitude, or imprisonment at the 
discretion of the court, unlawfully and maliciously to inflict grievous 
bodily harm or serious injury upon a child during its birth, or within 
seven days afterwards, in case such child has subsequently died. 
No proof that the child was completely bom alive should be required. 
With respect to the offence of concealment of birth, they think that 
no person should be liable to be convicted of such offence upon an 
indictment for murder, but should be tried ugon a separate indict- 
ment. The accused should not be entitled to be acquitted in either 
of the above cases if it should be proved on the trial that the offence 
amounted to murder or manslaughter. The power of directing 
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sentence of death to be recorded should be restored to the judges 
The commissioners further recommend that an act be passed putting 
an end to public executions, and directing that sentence of death shall 
be carried out within the precincts of the prison, under such regula- 
tions a.s may be considered necessary to prevent abuse, and satisfy 
tYie public that the law has been complied with. 

Xn conclusion, the commissioners recommend the following points 
as requiring further investigation, a comprehensive treatment of 
wliich. not coming within the terms of the commission. 

1. The propriety of allowing an appeal on matters of fact to a 
court of law in criminal cases. 

2. The mode in which the Crown is advised to exercise the pre- 
rogative of mercy by the Home Secretary. 

3. The present state of the law as to the nature and degree of 
insanity which is held to relieve the accused fiom penal responsi- 
bility in criminal cases. 



THE PATENT OFFICE INQUIRY. 

A final report by Messrs. Greenwood and Hindmarsh to the Lord 
Chancellor in reference to the Patent Office has been issued. The 
Commissioners were directed to inquire into the charges against 
Messrs. Woodcroft and Edmunds. Respecting the latter they make 
no further report, and as to the former they find that the charges 
are sustained. Having carefully inquired into the constitution of the 
Patent Office, the duties performed by the several officers, and the 
management of various branches of the establishment, the Com- 
missioners recommend that the* office of clerk of the patents be 
abolished, and that a superintending officer, such as secretary, master, 
or principal of the Patent Office, with a salary of not less than £1,500, 
be appointed. They think the clerks generally are underpaid, and 
they recommend that the staff* in the specifications department be - 
increased. They also think that the only way of preparing patents, 
other than patents for invention, might be advantageously transferred 
to the clerk of the Crown ; and that the Patent Office should bp made 
not only the office of the Commissioners of patents for inventiipg, but 
also an office of the Court of Chancery ; that all the duties now per-^ 
formed by any part of the Patent Office should be performed in that 
office; and that all officers appointed for the performance of the 
duties heretofore imposed on the clerk of the patents, should be per- 
formed by (sic.) officers of the Commissioners, and should be appointed 
and removable, as in the Patent Law Amendment Act provided. 
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NEW PEEB. 

The Right Hon. Sir John Romilljhas been elevated to the peerage 
under the title of Lord Romillj, of Bany, in the county of Glamor- 
gan. His Lordship is the second son of the late Sir Samuel Romillj. 
He was bom in 1802, and educated at Trinity (College, Cambridge, 
where he graduated M.A., in 1826 ; he was called to the Bax by the 
Hon. Society of Gray's Inn, 1827, of which learned society he is now 
bencher. He obtained his silk gown in 1843, and was appointed 
solicitor-general in April, 1848, attorney-general in July, 1850, and 
Master of the Rolls in February, 1851, on the death of Lord Langdale. 
He sat in the House of Commons from 1832 to 1835 for Bridport. 
In 1847, he was returned in the Grovernment interest for Davenport, 
which constituency he continued to represent up to 1852. It was 
rumoured that he intended to contest Westminster at the last general 
election, but he did not, in fact, offer himself as a candidate. 



BAR EXAlvnNATIGNS. 
Michaelmas Term, 1865. 



The Council of Legal Education have awarded to Huf;h Holmes, 
Esq., of the Middle Temple, a studentship ; to Charles Royle, Esq., 
Lincoln's Inn, an examination ; Lindsey M. Apsland, Esq., and 
Robert Swan, Esq., of the Middle Temple, and Herbert Newman 
Mozley, Esq., of Lincoln^s Inn, certificates of honour. 

The following gentlemen have passed the examination : — 

Lincoln's Inn. — Edward Brodie Cooper, Esq.; Henry Francis 
Purcell, Esq. ; George Curtis Price, Esq. ; David Francis Aherne, 
Esq. 

Inner Temple. — William Wheeler Smith, Esq.; Louis Diston 
Powles, Esq. ; Joseph Devey, Esq. ; James Thompson Erskine 
Rogan, Esq. 

Middle Temple. — Thomas Charles Jarvis, Esq. ; William Jardine, 
Esq. ; Denis M. O'Conor, Esq. ; John Lescelles, Esq. ; Wooms 
Chunder Bomierjee, Esq. ; Gerald Dyson Branson, Esq. ; Patrick 
D. Shaw, Esq. Charles Cave Orme, Esq. ; Patrick Keon, Esq. 

Gray's Inn. — ^William Morris, Esq. 

CALLS TO THE BAR. 

Michaelmas Term, 1865. • 

Charles Royle, Esq., of LinlSoln's Inn (Exhibitioner, Council 
Examination^ ; Matthew Ingle Joyce, Esq., of Lincoln's Inn (Cer- 
tificate of Honour) ; Alexander Heniy, Esq., of the Middle Temple 
(Certificate of Honour). 
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Lincoln's Inn. — D'Oyly Ramsay Jefferson, Esq. ; John Bridson 
Callister, Esq.; William Rolle Malcolm, Esq.; William Edward 
Prere, Esq. ; Heniy Pepys, Esq. ;^WiUiam Stevenson M'Cance, 
IBsq. ; Walter Samuel Parry Crooke, Esq. ; Charles Isaac Elton, 
Esq. ; Henry Pritchard, Esq. ; Charles Dalrymple, Esq. ; Charles 
James Manning, Esq. ; John Charles Thynne, Esq. ; Francis John 
Sidebottom Venner, Esq. ; and Reginald Floyer Saunders, Esq. 

Ini^er Temple.— Ralph Wardlow McLeod Fullarton, Esq. ; 
Augustus Andrews Mitchell, Esq. ; Joseph Devey, Esq. ; Robert 
Jamieson, Esq. ; Victor Alexander Williamson, Esq. ; Sanderson 
Tennant, Esq.; Thomas Snow, Esq. ; the Hon. Edward Lyulph 
Stanley, Esq. ; Christopher John Foyle Favrcett, Esq. ; John 
Corrie Carter, Esq. ; Ralph Richardson, Esq. ; James Robert 
Mellor, Esq. ; William Dickason Rotch, Esq. ; Francis Parker, 
£sq. ; Americo Palfrey de Lamiliere Marras, Esq. ; John Scott, 
Esq. ; John Freeman Norris, Esq. ; Edward Carrier Smith Thomp- 
son, Esq. ; Henry Brewer Chapman, Esq. ; George Barbour, Esq. ; 
Richard L. Loveland, Esq. ; Arthur Ruscombe Poole, Esq. ; Lewis 
Joseph Stttrge, Esq. ; Arthur Henry Woodham Lamb, Esq. ; John 
Robert Wright, Esq. ; Albert Reginald Graves, Esq. ; Edward 
Cooper WiUis, Esq. ; Frederick Robert Ellis, Esq. ; and John 
Henry de Villiers, Esq. 

. Middle Temple. — Samuel Paynter, Esq. (Exhibitioner) ; 
Thomas C. Jervis, Esq. (Exhibitioner); James Graham, Esq. ; 
Frederick James Roberts, Esq. ; Charles Cave Orme, Esq. ; Douglas 
Straight, Esq. ; Andries Stockenstrom, Esq. ; Edward Arthur Tillet, 
Esq. ; Robert Gordon Junner, Esq. ; Augustus Thorne, Esq. ; 
Harold Slingsby Duncombe Richardson, Esq. ; Edward Graeme 
Gibson, Esq. ; Robert Norton, Esq. ; Henry Lionnet, Esq. ; and 
William Mason Scharlieb, Esq. 

Gbat's Inn. — Charles Forbes, Esq. ; John Romilly, Esq. ; and 
Robert Christopher Lush, Esq. 



Hilary Term, 1866. 

Middle Temple. — Robert Swan, Esq., LL.B. (Holder of a 
Certificate of Honour, first class, awarded by the Council of Legal 
Education) ; Edward Tyrrell Leith, Esq., LL.B. ; W.J. Reid Hossack, 
Esq. ; Richard Milne Redhead, Esq. ; Edward Loughlin G'Malley, 
Esq. ; Joseph Miller Harrington, Esq. ; Henry Edmonstone MedH- 
cott, Esq. ; Eugene Serrett, Esq. ; Theodore Thomas Ford, Esq. ; 
William Leycester, Esq. ; Patrick Keon, Esq. ; W. H. L. Cox, 
Esq. ; and William Jardine, Esq. 

Lincoln's Inn. — Herbert Newman Mozley, Esq. (Certificate of 
Honour, first class) ; Thomas Brassey, jun., Esq. ; Samuel Dickin- 
son, Esq. ; Thomas Frederick Kirby, Esq. ; Jackson Hunt, Esq. ; 
Byam Martin Davics, Esq.; Charles Browning, Esq. ; Lancelot 
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Shadwell, Esq, ; Edward Brodie Cooper, Esq. ; Edmund Sahvey 
Ford, Esq. ; David Francis Aherne, Esq. ; Charles Walter Campion, 
Esq.; Benjamin Hisch, Esq.; Edward William Brabrook, Esq.; 
Henry Francis Pmxell, Esq. ; and John Higgins Allen, Esq. 

Grat's Inn. — ^Major Edward Henry Power. 

Inner Temple.— Adolphus W. Ward, Esq. ; Hugessen E. Knatch- 
bull, Esq. ; Frederick P. Pike, Esq. ; W. Pollard Pattison, Esq. ; 
Richard Bay well, Esq.; John Penrose Ingham, Esq.; Daniel Chauney 
Beale, Esq. ; Octavius Leigh Clare, Esq. ; H. J. B. Hancock, Esq. ; 
John Barber, Esq. ; Maurice Barnard Byles, Esq. ; Cornelius W. 
H. Fryer, Esq. ; James T. E. Rogan, Esq. ; George Gordon Brodie, 
Esq. ; Thomas James Waddingham, Esq. ; Hon. C. D. R. H. Tracy, 
M.P. ; Hon. J, Archibald Home. 



EXAMINATIONS AT THE INCORPORATED LAW 

SOCIETY. 

Michaelmas Term, 186ot' . 

At the Final Examination of Candidates for Admission on the Roll 
of Attorneys and Solicitors of the Superior Courts, the Examiners 
recommended the following gentlemen, under the age of 26, as being 
entitled to honorary distinction : — John Scoff, Thomas William 
Eastwood, Thomas Rowland Hargreaves, John Daniel Banks, Owen 
Sidney Goody, and Thomas Green. 

The Council of the Incorporated Law Society have accordingly 
awarded the following Prizes of Books : — ^To Mr. Scott, the Prize of 
the Honorable Society of Clifford's Inn. To Mr. Eastwood, the 
Prize of the Honorable Society of Clement's Inn. To Mr. Hargreaves, 
Mr. Banks, Mr. Goody, and Mr. Green, each one of the Prizes of 
the Incorporated Law Society. 

The Examiners have also certified that the following Candidates, 
under the age of 26, passed Examinations which entitle them to 
commendation : — Alban Gardner Buller, William Hawkins Herbert, 
Francis Hodding, Robert Lunn (the younger), and Edward Frede- 
rick Mammatt. The Council have accordingly awarded them 
Certificates of Merit. 

The Examiners have further announced to the following Candi- 
date, that his Answers to the Questions at the Examination were 
highly satisfactory, and would have entitled him to a Prize if he had 
not been above the age of 26 ;— Francis Kerridge Munton. 
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LIVERPOOL LAW STUDENTS. 

This Examiners have also reported to the Council that, among the 
Candidates from Liverpool in the year 1865, Mr. John Daniel Banks 
passed the best Examination^ and was in their opinion entitled to 
lionorary distinction. 

The Council have therefore awarded to Mr. Banks the Prize, con- 
sisting of a Gold Medal, founded by Mr. Timpron Martin, of 
1^1 ver pool. 

The number of Candidates examined in this Term was 120 ; of 
tliese, 105 were passed, and 15 postponed. 



APPOINTMENTS. 



The lit. . Hon. Sir John Romilly, Master of the Rolls, has been 
elevated to the Peerage, under the title of Lord Romilly of Barry, 
in the county of Glamorgan. 

Sir James W. Colville has been appointed a Member of the 
Judicial Committee of the Privy Council, in the room of Sir Edward 
Ryan, resigned. 

Mr. Russell Gurney, Q.C., M.P., Recorder of the City of London, 
Sir Henry Storks, and Mr. J. B. Maule, Recorder of Leeds, have 
been appointed Commissioners to investigate the circumstances 
attending the recent occurrences in Jamaica, and Mr. Roundell, of 
Lincoln's Inn, has been appointed Secretary to the Commission. 
Mr. W. Forsyth, Q.C., M.P., has been appointed to act as Deputy 
Judge of the Mayor's Court of the Corporation of London during 
the absence of the Recorder, and Mr. Thomas Chambers, Q.C., M.P., 
Common Serjeant, Recorder. 

Mr. Registrar Winslow has been appointed Commissioner in 
Bankruptcy, in the room of Mr. Fonblanque, deceased. 

Mr. A. R. Adams, of the Midland Circuit, has been appointed 
Recorder of Biiiningham, in the place of Mr. M. D. Hill, Q.C., 
resigned. 

Mr. Carlos Cooper, of Lincoln's Inn, has been appointed 
Recorder of Thetford, in the place of Mr. T. J. Birch, resigned. 

Mr. J. S. E. Stock, of the Middle Temple, and Recorder of 
Exeter ; Mr. H. Hopley White, Treasurer of the Middle Temple ; 
the Hon. Anthony Ashley, of the Inner Temple, Conveyancer ; 
Mr. William Henry Cripps, of the Middle Temple, and Oxford 
Circuit; Mr. J. R. Davison, of the Middle Temple and Parliamentary 
Bar ; and Mr. W. G. G. V. Vernon Harcourt, of the Inner Temple 
and Parliamentary Bar, have been appointed Queen's Counsel. 

Mr. James Anderson, Q.C., and Mr. C. Grey Wotherspoon, have 
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been appointed Members of the Board of Examiners for the admis- 
sion of Students to the Inns of Court for the ensuing year. 

Mr. James Paterson, Barrister-at-Law, has been appointed a 
Special Commissioner for English Fisheries. 

Mr. Edward Leigh Pemberton, of Lincoln's Inn, has been 
appointed Standing Counsel to the Board of Inland Revenue, in 
succession to Mr. U. Melville, appointed Solicitor to the Department 
of Stamps and Taxes. 

Mr. Charles Palmer Phillips, Barrister-at-Law, has been appointed 
Secretary to the Commissioners in Lunacy. 

Mr. William Green has been appointed Associate to the Oxford 
Circuit 

Mr. W. B. Lushington has been appointed Secretary to the Lord 
Chancellor ; Mr John Stuart, Secretary of Presentations ; and the 
Hon. H. G. Campbell, Secretary of Commissions of the Peace. 

Mr. Robert Marshall, Solicitor, has been appointed Chief Clerk 
to the Master of the Rolls, vacated by the appointment of Mr. Hume 
as Taxing Master of the Court of Chancery. 

Mr. John Gwynne, Solicitor, of Tenby, has been appointed Town 
Clerk of that town. 

Scotland. — ^The Lord Justice Clerk (Right Hon. John Inglis) 
has been elected to the Lord Rectorship of the University of 
Glasgow. 

Mr. Norman Macpherson has been appointed Professor of Scots 
Law, in the University of Edinburgh, in the room of Mr. George 
Moir, resigned.' 

Apbica. — Mr. W. *D. Griffith, of the Inner Temple, has been 
appointed Attomey^Greneral of the Cape of Good Hope. 

India. — Mr. James Gibbs, of the Inner Temple, and of tlie 
Bombay Civil Service, has been appointed a Judge of the High 
Court of Judicature of Bombay. 
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October, 
24th. Kino, Harry, Esq., D.C.L., a Judge of the Court of Pro- 
bate, Nova Scotia, aged 58. 
30th. Crompton, Mr. Justice, aged 68. 

November. 

Wise, Edward, Esq., Judge of the Supreme Court of Sydney, 
aged 47. 
6th. Gibson, G. T., Esq., Solicitor, aged 61. 
8th. WiNDECOTT, W. Fabtan, Esq., Solicitor, aged 59. 
9th. Geary, H., Esq., Solicitor, aged 59. 
11th. BoRRODAiLE, WiLLiAM, Esq., Solicitor, aged 65. 
16th. Hill, J. C, Esq., Q.C., aged 43. 
16th. Andrews, T., Esq., Solicitor, aged 50. 
23rd. Clowes, Ellis, Esq., Solicitor, aged 44. 
25th. Vaughan, Philip, Esq., Solicitor, aged QQ. 
26th. Buck, John O., Esq., Solicitor, aged 46. 
28th. Young, John F., Esq., Solicitor, aged 28. 
30th. GoE, F. F., Esq., Solicitor. 

December. 

9th. Heslop, Willlam J., Esq., Solicitor. 

9th. Ashworth, Frederick, Esq., Barrister-at-Law. 
10th. Clarke, Samuel, Esq., Solicitor, aged 32. 
13th. Cay, John, Esq., Sheriff of Linlithgow. 
13th, James, W. A., Esq., Solicitor. 
24th. Parker, Hon. Bobert, Chief- Justice of New Brunswick, 

aged 69. 
24th. Daubney, J. Hedford, Esq., Solicitor, aged 53. 
26th. Marsh, Bower, Esq., Solicitor, aged 30. 
27th. Wright, George A., Esq., Barrister-at-Law. 
28th. Orribge, Bobert, Esq., Barrister-at-Law, aged 41. 
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January, 

Ist. Farrar, Oliver, Barrister-at-Law. 

3rd. LoossEMORE, John, Esq., Solicitor, aged 71. 

4th, Johnson, Edward, Esq., Solicitor. 

6th. HusTwiGiK, Thomas, Esq., Solicitor, aged 24. 

8th. Boodle, James, Esq., Solicitor. 

9th. Gill, James, Esq., Solicitor, aged 48. 
10th. Langdridge, W. V., Esq., Clerk of the Peace for Sussex, 

aged 67. 
10th. Reid, J., Esq., Solicitor, aged 61. 

11th. Amos, G. A., Esq., Police Magistrate and Warden, Vietoria. 
11th. Palmer, G. Harry, Esq., Barrister-at-Law, aged 35. 
17th. RiDLET, John, Esq., Solicitor, aged 61. 
18th. Caigbr, F., Esq., aged 70. 

19th. Bell, A. M., Esq., Professor of Conveyancing in the Uni- 
yersity of Edinburgh, aged 56. 
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